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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
 
SECURITIES AND EXCHANGE 
COMMISSION, 
 

Plaintiff, 
 
v. 
 
RICHARD W. DAVIS, JR., 
 

Defendant,  
and 

 
DCG REAL ASSETS, LLC, et al., 
 

Relief Defendants. 
 

 
 
 
 
 

CASE NO. 3:16-CV-285-GCM-DCK 
 

 
MEMORANDUM OF LAW IN SUPPORT OF RECEIVER’S MOTION FOR ORDER 

ESTABLISHING PROCEDURES FOR MISCELLANEOUS MOTIONS; PROCEDURES 
FOR THE SALE OF ASSETS; AND CASE CLOSING PROCEDURES 

 
 A. Cotten Wright as Temporary Receiver (the “Receiver”) for the assets of the Relief 

Defendants1 named in this case, through counsel, hereby presents this memorandum of law in 

support of her Motion for Order Establishing Procedures for Miscellaneous Motions, 

Procedures for the Sale of Assets, and Case Closing Procedures (the “Motion”). 

I. INTRODUCTION 

 The Motion, in part, reflects the Receiver’s research and recommendations as to the 

proposed procedures for the sale of real property owned by the Receivership Estate.  As set out 

below, the Receiver has reviewed the statutes relative to federal judicial sales, 28 U.S.C. §§ 

2001, et seq., that were adopted in the 19th century and 21st century case law opinions discussing 

the application of those statutes.   The proposed procedures reflect a synthesis of the statutory 

                                                 
1  Capitalized terms not otherwise defined herein shall have the meanings prescribed in the Motion. 
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requirements with modern-day real estate practice with the objective of obtaining the maximum 

return for the Receivership Estate.   

II. FACTUAL BACKGROUND 

 Following an investigation, the SEC filed a civil complaint against Richard Wyatt Davis, 

Jr. as Defendant (“Davis”) and the Receivership Defendants on June 2, 2016.  The following 

day, the Court entered Judgment as to Davis based on an unopposed motion and Davis’s consent. 

 The Court granted the SEC’s motion for the appointment of a temporary receiver in an 

order entered on June 8, 2016 (the “Temporary Receivership Order”), pursuant to which the 

Receiver was appointed to, among other things, take custody and control of the Receivership 

Assets and to and to perform all acts necessary to hold, manage and preserve the value of such 

assets.  The Temporary Receivership Order also authorizes the Receiver to  

locate, list for sale or lease, engage a broker for sale or lease, cause the 
sale or lease, and take all necessary and reasonable actions to cause the 
sale or lease of all real property of the Receivership Defendants, either at 
public or private sale, on terms and in the manner the Receiver deems 
most beneficial to the Receivership Estate, and with due regard to the 
realization of the true and proper value of such property[.]   
 

Temporary Receivership Order at 10 (emphasis added).  The Receiver is to carry out her 

responsibility for liquidating real property “pursuant to such procedures as may be required by 

this Court.”  Id.   

 The Receiver has identified various parcels of real property and is prepared to begin 

liquidating the same as Receivership Assets.   The Motion reflects the Receiver’s proposed 

procedures for the sale of real property as well as other case procedures. 

III. APPLICABLE STATUTORY PROVISIONS 

Congress has proscribed certain procedures for the sale of real property in receivership 

cases in 28 U.S.C. § 2001, which states as follows: 
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(a) Any realty or interest therein sold under any order or decree of any 
court of the United States shall be sold as a whole or in separate parcels at 
public sale at the courthouse of the county, parish, or city in which the 
greater part of the property is located, or upon the premises or some parcel 
thereof located therein, as the court directs. Such sale shall be upon such 
terms and conditions as the court directs. 
 

Property in the possession of a receiver or receivers appointed by one or 
more district courts shall be sold at public sale in the district wherein any 
such receiver was first appointed, at the courthouse of the county, parish, 
or city situated therein in which the greater part of the property in such 
district is located, or on the premises or some parcel thereof located in 
such county, parish, or city, as such court directs, unless the court orders 
the sale of the property or one or more parcels thereof in one or more 
ancillary districts. 

(b) After a hearing, of which notice to all interested parties shall be given 
by publication or otherwise as the court directs, the court may order the 
sale of such realty or interest or any part thereof at private sale for cash or 
other consideration and upon such terms and conditions as the court 
approves, if it finds that the best interests of the estate will be conserved 
thereby. Before confirmation of any private sale, the court shall appoint 
three disinterested persons to appraise such property or different groups of 
three appraisers each to appraise properties of different classes or situated 
in different localities. No private sale shall be confirmed at a price less 
than two-thirds of the appraised value. Before confirmation of any private 
sale, the terms thereof shall be published in such newspaper or newspapers 
of general circulation as the court directs at least ten days before 
confirmation. The private sale shall not be confirmed if a bona fide offer is 
made, under conditions prescribed by the court, which guarantees at least 
a 10 per centum increase over the price offered in the private sale. 
 

28 U.S.C. § 2001(a) & (b).  It appears that this section of the United States Code was first 

adopted in 1893 and was most recently amended in 1949.  Thus, before conducting a private sale 

of real property, receivers are required to obtain three, separate appraisals from appraisers 

appointed by the court, obtain an offer of at least 66% of the appraised value, and advertise the 

intent to sell at that price at least 10 days before a hearing to confirm the sale so as to solicit any 

overbids of 10% or more. § 2001(b).   

The requirements for a public sale are much simpler in that they only require publication 
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notice followed by a sale at the county courthouse.  § 2001(a).   Congress has established certain 

notice procedures relative to public sales under § 2001 as follows: 

A public sale of realty or interest therein under any order, judgment or 
decree of any court of the United States shall not be made without notice 
published once a week for at least four weeks prior to the sale in at least 
one newspaper regularly issued and of general circulation in the county, 
state, or judicial district of the United States wherein the realty is situated. 
. . . 
  

28 U.S.C. § 2002.  As was the case with § 2001, this statute appears to have been enacted in 

1893 and last amended in 1949.   

 With respect to sales of personal property, 28 U.S.C. § 2004 provides that the procedures 

in § 2001 apply “unless the court orders otherwise,” allowing for some flexibility when personal 

property is to be liquidated under the court’s direction.  § 2004.   

IV. RELEVANT CASE LAW 
 

 In the nineteenth and mid-twentieth centuries, § 2001(b) no doubt provided important 

safeguards to prevent a sale of real property for less than full market value.  When the public got 

its information from newspapers—printed on paper and distributed through newsstands or by 

subscription deliveries—and property records and values were not available with a few computer 

clicks, requiring three different appraisers built protections into the sale process.   

 In the twenty-first century, the public has information regarding property for sale, past 

sales, and estimated values literally at its fingertips.  The internet has revolutionized business 

practices, not the least in the real estate arena.  Today, it would be derelict not to list real 

property for sale on the local multiple listing service and to ensure that a listing is published on 

more than one website.  Further, tax values are readily obtainable online, and certain web 

services such as Zillow, Trulia, and Realtor.com provide estimated values based on comparable 
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sales and local trends.  Given the realities of modern real estate advertising and research options, 

the requirements of § 2001(b) are outdated and obsolete.   

Nevertheless, § 2001(b) remains the law, and its costly, cumbersome, time-consuming 

provisions still apply to private sales of receivership property.  As one court explained, the 

provisions of § 2001(b) do not permit judicial discretion, regardless of the fact that increased 

costs to the estate will ultimately harm the creditors that the statute was intended to protect.  U.S. 

SEC v. Wilson, 2013 WL 1283437 (E.D. Mich. Mar. 28, 2013); see also, e.g., SEC v. T-Bar 

Resources, 2008 WL 4790987 at *1 (N.D. Tex. Oct. 28, 2008) (holding that the procedural 

safeguards of § 2001(b) are mandatory); Cox Enterprises v. News-Journal Corp., 2010 WL 

556737 at *1 (M.D. Fla. Feb. 12, 2010) (declining to deviate from § 2001(b) and refusing to 

confirm a sale that included real property that had not been appraised). 

 Other courts have found that an exercise of discretion is permitted under § 2001(b) in 

instances where sufficient safeguards designed to maximize sale prices and minimize expenses 

are in place.  SEC v. Billion Coupons, Inc., 2009 WL 2143531 at *3 (D. Haw. Jul. 13, 2009).  In 

the Billion Coupons case, the court approved a procedure whereby the receiver would hire a real 

estate broker to list the real property at issue in a multiple listing service and, thereafter, sell the 

property for the highest and best price the receiver could obtain.  Id.; see also, SEC v. AmeriFirst 

Funding, Inc., 2009 WL 706846 at *11  (N.D. Tex. Mar. 11, 2008) (noting that although § 

2001(b) requires three appraisals, multiple appraisals were unnecessary given the proposed sale 

price).   More recently, the court in SEC v. Schooler, 2016 WL 3031824 (S.D. Cal. May 25, 

2016) directed the receiver in that case to propose a modified orderly sale process that would 
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combine the aspects of a public and private sale in recognition of the “completely outmoded” 

process required by § 2001(b).2   

V. PROPOSED SALE PROCEDURES 

 Recognizing the need to harmonize § 2001(b) and the dramatic changes in real estate 

sales since that statute was last revisited by Congress, the Receiver proposes a hybrid procedure 

for real property sales in this case.  Under the Receiver’s proposal, one appraisal would be 

required for each parcel or combination of parcels to be sold; the property would be listed with a 

real estate broker and marketed online; and the Receiver would be authorized to negotiate with 

interested parties who make offers on the property so as to obtain the highest and best offer for 

each property.  Thereafter, the offer negotiated by the Receiver would become the initial bid, and 

notice consistent with § 2002 would be published so as to solicit overbids.  To the extent that 

qualified overbids are received, the Receiver would conduct an auction at which the initial bidder 

and the holders of any qualified overbids would be permitted to participate.  Thus, the initial bid 

would be used to generate interest in a public sale that would comply with § 2001(a) as a means 

of ensuring that ultimately the highest and best offer is presented to the Court for confirmation.   

 Given the wide availability of valuations of real property, the Receiver maintains that the 

best interests of creditors in this case would not be served by requiring three appraisals for each 

tract of real property to be sold in this case.  While § 2001(b) requires three appraisals for private 

sales, § 2001(a) does not include an appraisal requirement for public sales.  The Receiver’s 

proposed sale procedures will obviate the need for the Receiver to incur the costs of multiple 

appraisals because any private offer will be tested in a public auction conducted in compliance 

with § 2001(a).   

                                                 
2  Judge Curiel’s Order in Schooler, which also addressed distribution procedures in that case, has been 
appealed to the Ninth Circuit Court of Appeals. 
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Further, the Receiver’s proposed sale procedures are designed to obtain the most 

competitive offers by marketing the real property as widely as possible and subjecting any 

acceptable offer solicited through private sale channels to a public auction.  Approval of these 

procedures should ensure that the Receivership Estate realizes the maximum sale price for its 

real property assets in a cost-effective and efficient manner.   

VI. CONCLUSION 
 

The Receiver has attempted to fashion a sale procedure that recognizes modern-day 

realities while also heeding to the spirit of the process set out in § 2001 for public and private 

sales.  The hybrid sale process outlined in the Motion is designed to ensure competitive bidding 

so as to obtain the best price while conserving estate assets.  The proposed sale procedures merit 

the Court’s approval as reflecting the best interests of the claimants in this case.   

This is the 8th day of July, 2016. 

/s/ A. Cotten Wright  
      A. Cotten Wright (State Bar No. 28162) 
      Anna S. Gorman (State Bar No. 20987) 
      Michael L. Martinez (State Bar No. 39885) 
      Grier Furr & Crisp, PA 
      101 North Tryon Street, Suite 1240 
      Charlotte, North Carolina 28246 
      Phone:  704.375.3720 
      Fax: 704.332.0215 
      cwright@grierlaw.com 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on July 8, 2016, I electronically filed the Memorandum of Law in 

Support of Receiver’s Motion for Order Establishing Procedures for Miscellaneous Motions; 

Procedures for the Sale of Real Property; and Case Closing Procedures with the Clerk of the 

Court, using the CM/ECF system, and caused it to be served by U.S. Postal Service Mail, 

postage prepaid and addressed as follows, or via the Court’s noticing system, or by email as 

indicated below:  

 
 
      /s/ A. Cotten Wright 
      A. Cotten Wright     
      Grier Furr & Crisp, PA 
      101 North Tryon Street, Suite 1240 
      Charlotte, North Carolina 28246 

Patrick Reinhold Costello  
US Securities and Exchange Commission  
100 F Street N.E.  
Washington, DC 20549-5985 
 
By Electronic Service 
 

Investors in Receivership Defendants  
 
By Email or First Class Mail  
 

Brian S. Cromwell 
Sarah F. Hutchins 
PARKER POE ADAMS & BERNSTEIN LLP 
Three Wells Fargo Center 
401 South Tryon Street 
Suite 3000 
Charlotte, North Carolina 28202 
 
By Electronic Service  
 

 

Case 3:16-cv-00285-GCM-DCK   Document 41   Filed 07/08/16   Page 8 of 8


