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STATE OF NORTH CAROLINA 
SETTLEMENT AND RELEASE AGREEMENT 

COUNTY OF MECKLENBURG 
 

This SETTLEMENT AND RELEASE AGREEMENT (this “Agreement”) is entered 
into this 31st day of March, 2017 by A. COTTEN WRIGHT, as and only as Receiver for H20, 
LLC (“H20”) and other affiliated entities (the “Receiver”), and the KENNETH M. HAGEMAN 
REVOCABLE TRUST DATED APRIL 12, 2001, by and through Kenneth M. Hageman, as 
Trustee (“Hageman”).  The Receiver and Hageman are referred to herein as the “Parties.” 
 

WITNESSETH: 
 

WHEREAS, on June 2, 2016 (the “Receivership Date”), the U.S. Securities and 
Exchange Commission (the “SEC”) filed a civil complaint against Richard W. Davis, Jr. 
(“Davis”) as Defendant and entities affiliated with Davis, including H20, as Relief Defendants, 
initiating case number 3:16-cv-285 (the “SEC Action”), in the United States District Court for 
the Western District of North Carolina (the “Court”); 
 

WHEREAS, also on the Receivership Date, the Court entered an order in the SEC 
Action appointing the Receiver as temporary receiver for H20, which temporary receivership 
was extended into a permanent receivership by default judgments entered on August 5, 2016 and 
September 22, 2016 (collectively, the “Receivership Order”); 
 

WHEREAS, in accordance with the Receivership Order, the Receiver is authorized to 
sell real property titled to H20 free and clear of liens and other property interests pursuant to the 
procedures set forth in the case procedures order entered in the SEC Action on August 5, 2016 
(the “Case Procedures Order”); 
 

WHEREAS, on or around December 3, 2015, Hageman filed a Complaint against Davis 
and H20 in the Circuit Court for Grayson County, Virginia, initiating case 
number CL 15000180-00 (the “Grayson County Action”), averring, inter alia, that Hageman 
transferred $1,000,000.00 to Davis-controlled Basalt Exploration, LLC for an investment in that 
entity, but that, within seven days, Davis transferred $703,106.33 of the $1,000,000 to purchase 
certain real property in Grayson County, Virginia in the name of H20 (the “H20 Property”); 
 

WHEREAS, contemporaneously with the filing of the Grayson County Action (in which 
Hageman asserts a property interest in the H20 Property), Hageman filed a Lis Pendens 
burdening the H20 Property (the “Lis Pendens”); 
 

WHEREAS, the Receiver commissioned an appraisal of the H20 Property, which 
appraisal estimates a fair market value of $1,250,000; and 
 
 WHEREAS, the Parties have negotiated and agreed to resolve the Grayson County 
Action upon the terms and conditions set forth herein. 
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NOW, THEREFORE, in consideration of the foregoing recitals, the covenants and 
agreements hereinafter set forth and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 
 

1. Court Approval.  The terms and provisions of this Agreement are subject to the 
approval of the Court.  The Receiver shall prepare a motion seeking the entry of an Order 
(a) approving the settlement evidenced by this Agreement (the “Settlement”) as fair, reasonable, 
and adequate, and (b) authorizing the Receiver to consummate the terms of the Settlement (the 
“Settlement Order”).  Entry of the Settlement Order shall be a condition precedent to the 
effectiveness of this Agreement. 

2. Sale of the H20 Property.  In accordance with the duties imposed by the 
Receivership Order, the Receiver shall use reasonable efforts to market and sell the H20 
Property, subject to the Case Procedures Order.  The gross proceeds generated by the sale of the 
H20 Property shall be applied first to satisfy the costs of sale that are typically borne by sellers in 
comparable sales of real property, which may include, without limitation, a commission to the 
broker/realtor, transfer or stamp taxes, past-due ad valorem taxes, title search expenses, and 
attorneys’ fees and expenses (collectively, “Closing Costs”).  The proceeds of the sale net of 
Closing Costs (the “Net Proceeds”) shall be disbursed to the Receiver.  Notwithstanding any 
other provision in this Agreement, the attorneys’ fees incurred solely by the Receiver in 
connection with negotiating, documenting, and pursuing Court approval of this settlement and 
the sale of the H20 Property shall be paid as an administrative expense of the general 
receivership estate, upon proper application and approval thereof in the SEC Action and in 
accordance with the procedures set forth in the Receivership Order and the Case Procedures 
Order. 

3. Division of H20 Property Sale Proceeds.  Within fourteen (14) days of the H20 
Property sale closing, the Receiver shall disburse to Hageman Sixty-One and Seven-Tenths 
Percent (61.7%) of the Net Proceeds up to a maximum of Seven Hundred Seventy-One 
Thousand Two Hundred Fifty and 00/100 Dollars ($771,250.00), with the Receiver retaining the 
difference for the benefit of the Receivership estate. 

4. Dismissal of the Grayson County Action and Withdrawal of Lis Pendens.  Within 
fourteen (14) days of the entry of the Settlement Order, Hageman shall file:  (a) a notice of 
voluntary dismissal with prejudice of the claims asserted against H20 or the H20 Property in the 
Grayson County Action; and (b) a withdrawal, cancellation, satisfaction, or other notice 
terminating the effectiveness of the Lis Pendens. 

5. Representations of Warranties of Hageman.  Hageman represents and warrants to 
the Receiver as follows: 

(a) all documents and other information provided by Hageman to the Receiver are 
true and accurate in all material respects, and Hageman acknowledges that the Receiver 
is relying upon the truthfulness and accuracy of the information provided; 

(b) Hageman has all necessary power, authority, and legal capacity to execute and 
deliver this Agreement and to perform Hageman’s obligations hereunder, and this 
Agreement has been duly and validly executed and delivered by Hageman and, assuming 
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due authorization, execution, and delivery by the other parties hereto, constitutes the 
legal, valid, and binding obligation of Hageman enforceable against Hageman in 
accordance with the terms hereof except as such enforceability may be limited by 
applicable bankruptcy, reorganization, insolvency, moratorium, or similar laws affecting 
creditors’ rights generally, and by such principles of equity as may affect the availability 
of equitable remedies; 

(c) the demands, claims, actions, and liabilities which are released in this 
Agreement by Hageman have not been assigned, sold, transferred, or otherwise conveyed 
to any other party, by agreement, by operation of law, or otherwise; and 

(d) Hageman has reviewed all aspects of this Agreement, has carefully read and 
fully understands all the provisions of this Agreement, has had a full opportunity to 
consult with legal counsel of Hageman’s own choice concerning the matters set forth in 
this Agreement and has consulted with such counsel to the extent deemed appropriate in 
order to fully understand the terms, conditions, purpose and effect of this Agreement. 

6. Representations of Warranties of the Receiver.  The Receiver represents and 
warrants to Hageman as follows: 

(a) the Receiver has all necessary power, authority, and legal capacity to execute 
and deliver this Agreement and to perform the Receiver’s obligations hereunder, and this 
Agreement has been duly and validly executed and delivered by the Receiver and, 
assuming due authorization, execution, and delivery by the other parties hereto, 
constitutes the legal, valid, and binding obligation of the Receiver enforceable against the 
receivership estate; and 

(b) the Receiver has reviewed all aspects of this Agreement, has carefully read and 
fully understands all the provisions of this Agreement, has had a full opportunity to 
consult with legal counsel of the Receiver’s own choice concerning the matters set forth 
in this Agreement and has consulted with such counsel to the extent deemed appropriate 
in order to fully understand the terms, conditions, purpose, and effect of this Agreement. 

7. Release.  Hageman, and Hageman’s heirs, successors, and assigns, hereby release 
and discharge the Receiver, the receivership estate, H20, and any of their respective successors 
and assigns, from any and all obligations, liabilities, damages, claims, causes of action, losses, 
costs, expenses, and attorneys’ fees related to the subject matter of the Grayson County Action, 
whether based in law or in equity; provided, however, that Hageman may assert a general claim 
against, and seek a corresponding distribution from, the receivership estate for remaining 
amounts due to Hageman by H20 or any of the other entities subject to the receivership, less any 
amount received by Hageman from the Net Proceeds.  Notwithstanding this release, nothing 
herein shall release the Receiver’s obligations under this Agreement.  Furthermore, 
notwithstanding any of the foregoing, the Receiver reserves the right to object to, or otherwise 
contest, any claim subsequently submitted by Hageman against the receivership estate for any 
reason whatsoever. 

8. Costs.  The Receiver and Hageman agree that they shall bear their own costs 
associated with the settlement herein. 
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9. No Admission of Liability.  The entry of this Agreement constitutes the 
compromise of disputed claims; therefore, notwithstanding any representation, term, or condition 
herein or any inference or implication thereof to the contrary, nothing herein is, nor may it be 
construed as, an admission of liability on the part of any Party, liability being explicitly denied 
by each Party. 

10. Entire Agreement.  This Agreement is a full settlement of the claims between the 
Parties related to the Grayson County Action and contains the entire agreement of the Parties and 
supersedes all previous and contemporaneous agreements, negotiations, and understandings, 
whether written or oral.  This Agreement shall inure to the benefit of and shall bind the 
predecessors, successors, and assigns of the Parties, and each of them.  This Agreement may be 
modified only by a written agreement, signed by the Parties, expressly modifying this 
Agreement. 

11. Jurisdiction.  The Court shall have exclusive jurisdiction to enforce any disputes 
that arise under or regarding this Agreement; nothing in or ancillary to this Agreement shall 
divest the Court of its exclusive jurisdiction. 

12. Severability.  In case any one or more provisions of this Agreement shall be 
invalid, illegal, and unenforceable in any respect, the validity, legality, and enforceability of the 
remaining provisions in this Agreement will not in any way be affected or impaired thereby. 

13. Notices.  All notices, consents, requests, instructions, approvals, and other 
communications which may be or are required to be given, served, or sent by any Party to any 
other Party pursuant to this Agreement shall be in writing and may be emailed, mailed by first-
class, registered or certified mail, return receipt requested, postage prepaid, or transmitted by 
hand delivery or overnight courier, addressed as follows: 

If to Hageman: 
The Kenneth M. Hageman Revocable Trust 
c/o Matthew R. Hale 
Polsinelli 
900 W. 48th Place, Suite 900 
Kansas City, MO 64112-1895 
mhale@polsinelli.com 

If to the Receiver: 
A. Cotten Wright 
Receiver for H20, LLC 
Grier Furr & Crisp, PA 
101 N. Tryon Street, Suite 1240  
Charlotte, NC 28246 
cwright@grierlaw.com 

 
14. Counterparts.  This Agreement may be executed by the Parties hereto in separate 

counterparts, each of which when so executed and delivered shall be an original, but all such 
counterparts shall together constitute one and the same instrument. 

IN WITNESS WHEREOF the Parties have executed this Agreement as of the date and 
year first written above. 
 
 
       
A. Cotten Wright, as and only as Receiver 
for H20, LLC and affiliated entities 
 

 
       
Kenneth M. Hageman, as and only as 
Trustee for the Kenneth M. Hageman 
Revocable Trust dated April 12, 2001 
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