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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
 

 
DOCKET NO. 3:16-CR-312-RJC 
 
MOTION TO DISMISS COUNTS 1-3 OF 
THE INDICTMENT  
 
HEARING REQUESTED 
 
 
 
 
 

 NOW COMES defendant Richard Wyatt Davis, Jr., by and through his undersigned 

counsel of record, and respectfully requests the Court dismiss Counts One, Two, and Three of the 

Indictment with prejudice.  In support of this Motion, Mr. Davis shows the Court as follows: 

INTRODUCTION 

The Indictment contains many assertions of supposedly “fraudulent” conduct by Mr. Davis 

in his role as Manager of several investment entities, including DCG Commercial Fund I, LLC 

(“DCG Commercial Fund”) and DCG Real Assets, LLC (“DCG Real Assets”). Criminal fraud 

charges must be set forth with specificity, however; nefarious-sounding phrases and conclusory 

accusations are not enough. Moreover, when essential facts are undisputed, selective quotation 

from key documents will not shield the government from judicial review. The Court is permitted 

to look to the contracts that the government explicitly cites as the basis for its fraud charges, and 

in that context, it is clear that most of Mr. Davis’s alleged statements or actions were authorized 

by and consistent with the deal he made with his investors. 

 

UNITED STATES OF AMERICA, 

 vs.    

 RICHARD WYATT DAVIS, Jr.,   

Defendant. 
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All of the supposedly fraudulent statements contained in the indictment fall into one of two 

broad categories, each of which is irrelevant and immaterial as a matter of law: 

1. Statements That Are Not Fraudulent as a Matter of Law 

First, the Indictment alleges that Mr. Davis made representations and took actions that 

were, in fact, authorized by and consistent with the terms of the “investment contracts” signed by 

the investors (referred to herein as “Private Placement Memorandums” or “PPMs”).1 The 

government does not dispute that the PPMs governed Mr. Davis’s contractual relationship with 

the investors in DCG Commercial Fund and DCG Real Assets—to the contrary, the Indictment 

references the PPMs numerous times, and cites them as the explicit bases for the Securities Fraud 

charges in Counts Two and Three. Accordingly, the Court can and should view the government’s 

allegations in light of the actual PPMs in determining a motion to dismiss.2 In that context, 

numerous allegedly fraudulent statements are consistent on their face with Mr. Davis’s promises 

in the PPMs, and therefore cannot form the basis of a fraud charge.   

2. Statements That Are Immaterial as a Matter of Law  

Second, the Indictment references numerous statements which, as a matter of law, cannot 

possibly qualify as material misrepresentations of fact. These include allegations of non-specific 

puffery—expressions of belief or opinion that do not involve any representations of material fact—

                                                           
1 In accordance with industry standards, the “investment contracts” actually consist of several documents, 

specifically a Subscription Agreement which the investor signs and the Private Placement Memorandum and 
Operating Agreement, both of which are attached and incorporated into the Subscription Agreement by reference. For 
convenience, these documents will jointly be referred to as “the PPM” for its respective entity.  
 

2 Attached to this Motion are PPMs for DCG Commercial Fund dated November 7, 2008 (Exhibit A) and for 
DCG Real Assets dated June 20, 2011 (Exhibit B). Although there were several versions of each PPM, the material 
terms of each company’s PPMs remained substantially identical, and thus the attached PPMs are appropriate as 
representative examples for purposes of this motion. 
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such as the claim that Mr. Davis touted his investments, including real estate, natural resources, 

and precious metals, as “low risk investments” that were a “safe alternative to the stock market.” 

(ECF No. 3, at 1.) Similarly, allegations that Mr. Davis “lied” about “his bona fides” by 

“fraudulently inflat[ing] his educational background” and “falsely stat[ing] that he was a 

Registered Financial Consultant, which he was not,” (ECF No. 3, at 3), reference statements which 

are substantially true, and any discrepancies are so minor that no reasonable juror could believe 

them to be material. These statements, too, cannot form the basis of a fraud charge. 

Once sheared of allegations that are either (1) innocuous, lawful, and permitted by the 

terms of the Private Placement Memorandums signed by investors, or (2) entirely immaterial to 

any scheme to defraud, no substantive accusations remain and the Indictment fails to allege facts 

or circumstances sufficient to make out a wire fraud or securities fraud claim. Thus, the Indictment 

fails to allege either wire or securities fraud as matter of law, and Counts One, Two and Three 

should be dismissed. 

LEGAL STANDARD 

I. Specificity Standard for Alleging Wire and Securities Fraud  

It is well-established that “[a]n indictment must contain the elements of the offense 

charged, fairly inform a defendant of the charge, and enable the defendant to plead double jeopardy 

as a defense in a future prosecution for the same offense.” United States v. Kingrea, 573 F.3d 186, 

191 (4th Cir. 2009) (internal citations omitted). Moreover, the indictment must include every 

essential element of an offense, or else the indictment is invalid. Id. In testing the sufficiency of 

the indictment, “it is the statement of facts in the pleading, rather than statutory citation that is 

controlling.” United States v. Hooker, 841 F.2d 1225, 1227 (4th Cir. 1988) (en banc); see also 
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Hale v. United States, 89 F.2d 578, 579 (4th Cir. 1937) (“It is elementary that every ingredient of 

crime must be charged in the bill, a general reference to the provisions of the statute being 

insufficient.”).  

The elements of wire fraud are “1) a scheme to defraud; 2) use of an interstate wire in 

furtherance of the scheme, and 3) statements or omissions in the wire communications that were 

material to the scheme.” United States v. Mora, 15 F. App’x 98, 103 (4th Cir. 2001) (unpub. op.) 

(citing Neder v. United States, 527 U.S. 1, 10 (1999)). In order to convict a defendant of securities 

fraud under 15 U.S.C. § 78(j) and SEC Rule 10-b(5), the government must prove that the defendant 

employed “any manipulative or deceptive device,” including by employing “devices, schemes, and 

artifices to defraud,” by “making untrue statements of material fact,” and by engaging in acts, 

practices, and courses of business which operated “as a fraud and deceit,” 17 C.F.R. § 240.10b-5.  

Further, because a material misrepresentation of fact is an essential element of fraud, the 

indictment must allege the facts and circumstances of that misrepresentation with specificity. See 

Neder, 527 U.S. at 20 (holding that fraud claim “require[s] a misrepresentation or concealment of 

material fact”). Where guilt depends “crucially” on a “specific identification of fact,” the 

indictment must provide the “facts and circumstances as will inform the accused of the specific 

offense.” Russell v. United States, 369 U.S. 749, 764 (1962). Because a claim of fraud “require[s] 

a misrepresentation or concealment of material fact,” Neder, 527 U.S. at 20, the nature of that 

misrepresentation must be alleged with specificity in the charging instrument. United States v. 

Radley, 632 F.3d 177, 185 (5th Cir. 2011) (noting that indictment must allege specifically how a 

defendant made “material misrepresentations in an attempt to obtain money or property”); see also 

United States v. Curtis, 506 F.2d 985, 992 (10th Cir. 1974) (reversing conviction because 
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indictment failed to provide “any fair indication of the nature or character of the scheme or artifice 

relied upon, or the false pretenses, misrepresentations or promises forming a part of it” and trial 

court could not “resuscitate[]” defective charges through jury instructions). This requirement of 

specificity is consistent with the heightened pleading standard for fraud in civil cases. See Fed. R. 

Civ. P. 9(b) (requiring that “in all averments of fraud or mistake, the circumstances constituting 

fraud or mistake shall be stated with particularity”); Dye v. U.S. Bank Nat’l Ass’n, No. 3:15-CV-

82-RJC, 2016 WL 427940, at *5 (W.D.N.C. Feb. 3, 2016) (“Although Rule 9(b) does not require 

the elucidation of every detail of the alleged fraud, it does require more than a bare assertion that 

such a cause of action exists.”). “Specifically, the particulars required to be pled include the time, 

place, and contents of the alleged fraudulent representation, as well as the identity of each person 

making the misrepresentation and what was obtained thereby.” Dye, 2016 WL 427940, at *5. 

Indeed, “application of [the heightened pleading] rule in criminal cases is even more compelling 

than in civil matters because defendants’ liberty interests are at stake.” United States v. Rogers, 

617 F. Supp. 1024, 1029 (D. Colo. 1985).  

Moreover, under Fed. R. Evid. 401, evidence is relevant if (1) “it has a tendency to make 

a fact more or less probable than it would be without the evidence” and (2) “the fact is of 

consequence in determining the action.” Irrelevant evidence may not be admitted as evidence. Fed. 

R. Evid. 402. For wire fraud and securities fraud, “[t]he gravamen of the offense is the scheme to 

defraud,” U.S. ex. rel. O’Donnell v. Countrywide Home Loans, Inc., 822 F.3d 650, 657 (2d Cir. 

2016) (quoting Bridge v. Phoenix Bond & Indem. Co., 553 U.S. 639, 647 (2008)). Without a 

deception, there is no fraud. See Curtis, 506 F.2d at 992 (holding that “allegations of mailing, and 

the masking of acts, documents or conduct innocuous in themselves” were insufficient to allege 
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wire fraud claim as a matter of law, and mere “appellations of ‘falsity’ did more to confuse than 

clarify”). If an indictment alleges that the defendant made statements or took actions, but fails to 

allege facts and circumstances showing that those statements or actions are probative in any way 

of a scheme to defraud, then the evidence is not relevant as a matter of law under Fed. R. Evid. 

401. See id.; see also Radley, 632 F.3d at 185 (holding that, where defendants’ strategy to profit 

from commodities transactions was exempted from federal regulation, charges in indictment of 

market manipulation did not allege a scheme to defraud as a matter of law). 

Finally, it is not sufficient for the government to charge a fraud claim based on facts that 

support, at most, a claim for breach of contract. It is well-established that “parties cannot allege or 

prove fraud solely on the basis of a contractual breach—i.e., the common law requires more than 

simply ‘proof that a promise was made and that it was not fulfilled’ to sustain a fraud claim.” 

Countrywide, 822 F.3d at 658 (internal quotation omitted). Put another way,  

Fraud requires much more than simply not following through on 
contractual or other promises. It requires a showing of deception at 
the time the promise is made. A subsequent breach, although 
consistent with deceptive intent, is not in and of itself evidence of 
such an intent.  
 

 Id. at 660 (quoting Corley v. Rosewood Care Ctr., Inc. of Peoria, 388 F.3d 990, 1007 (7th 

Cir. 2004)). Merely having financial difficulties or missing payments is not fraud. Harrison v. 

Westinghouse Savannah River Co., 176 F.3d 776, 789 (4th Cir. 1999) (holding that dismissal of 

civil fraud claim was proper because “allegations of breaches of contractual and fiduciary duty 

amount to no more than allegations of poor and inefficient management of contractual duties”). 

Further, even if Mr. Davis breached his contracts “serious[ly], intentional[ly], and willful[ly],” 

such a breach does not constitute fraud absent “an intention not to perform the promise when 
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made.” Countrywide, 822 F.3d at 661 (quoting Thyssen, Inc. v. S.S. Fortune Star, 777 F.2d 57 (2d. 

Cir. 1985) (Friendly, J.)). 

II. Standard for Materiality 

Mr. Davis challenges certain allegations in the indictment on the basis that the alleged 

misrepresentations are immaterial as a matter of law. It is well-settled that a claim of fraud 

“require[s] a misrepresentation or concealment of material fact.” Neder, 527 U.S. at 20 (requiring 

materiality for wire fraud statute); see also Greenhouse v. MCG Capital Corp., 392 F.3d 650, 656 

(4th Cir. 2004) (requiring materiality for securities fraud statute); 17 C.F.R. § 240.10-b 

(prohibiting “untrue statements of material fact” (emphasis added)). “These components—a 

factual statement or omission that is false or misleading and that is material—interact to provide 

a core requirement” of the fraud claim. Longman v. Food Lion, Inc., 197 F.3d 675, 683 (4th Cir. 

1999). For wire fraud, the test for materiality is whether the statement has a natural tendency to 

influence or is capable of influencing the investor’s decision. Neder, 527 U.S. at 22, 24. For 

securities fraud, the test for materiality is whether there is “a substantial likelihood” that the 

statement would have been significant to a reasonable investor’s investment decision. Basic Inc. 

v. Levinson, 485 U.S. 224, 231 (1988); TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 445 

(1976). In short, the federal fraud statutes only prohibit false or misleading statements if they are 

material. These laws “decidedly do not prohibit any misrepresentation—no matter how willful, 

objectionable, or flatly false—of immaterial facts, even if it induces reactions from investors that, 

in hindsight or otherwise, might make the misrepresentation appear material.” Greenhouse, 392 

F.3d at 656.       
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Whether a statement is material is a “mixed question of law and fact.” See id. at 657. 

However, “materiality [is] appropriately resolved as a matter of law” when “reasonable minds 

cannot differ on the question.” TCS Indus., 426 U.S. at 450. A statement is immaterial if “no 

reasonable jury could find it substantially likely that a reasonable investor would find the fact at 

issue material in the ‘total mix’ of information.” Greenhouse, 392 F.3d at 657. Numerous courts, 

including the Fourth Circuit, have recognized that materiality may be resolved as a question of 

law. See, e.g., Greenhouse, 392 F.3d at 657 (dismissing securities fraud claim on the basis that 

CEO’s alleged false statement that he held a bachelor’s degree when, in fact, he left the university 

before finishing the degree, was immaterial); Longman, 197 F.3d at 684–85 (holding that alleged 

omissions of federal labor law and unsanitary food practices were immaterial as a matter of law); 

Hillson Partners Ltd. P’ship v. Adage, Inc., 42 F.3d 204, 212 (4th Cir. 1994) (holding that 

optimistic statements regarding future growth in quarterly reports were vague and not material); 

Raab v. General Physics Corp., 4 F.3d 286, 290–91 (4th Cir. 1993) (holding that discussion of 

growth “by way of loose prediction” was not material); accord Benzon v. Morgan Stanley 

Distribs., Inc., 420 F.3d 598, 608–09 (6th Cir. 2005) (recognizing in civil context that materiality 

can be decided on motion to dismiss); DeMaria v. Andersen, 318 F.3d 170, 182 (2nd Cir. 2003) 

(same); Oxford Asset Mgmt., Ltd. v. Jaharis, 297 F.3d 1182, 1189 (11th Cir. 2002) (same); Klein 

v. General Nutrition Cos., 186 F.3d 338, 342 (3d Cir. 1999) (holding that various alleged omissions 

from registration statement and prospectus were not material and could be decided as a matter of 

law); Parnes v. Gateway 2000, Inc., 122 F.3d 539, 546 (8th Cir. 1997) (holding that overstatement 

of assets was immaterial, given the total mix of information).   
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III. Standard for Considering and Interpreting the PPMs 

Under Fed. R. Crim. P. 12(b)(1), a “party may raise by pretrial motion any defense, 

objection, or request that the court can determine without a trial on the merits.” The Supreme Court 

has noted that under Rule 12, a defense is “capable of determination without trial of the general 

issue” if “trial of the facts surrounding the commission of the alleged offense would be of no 

assistance in determining the validity of the defense.” United States v. Covington, 395 U.S. 57, 

60–61 (1969). As the Fourth Circuit has recognized, “a district court may consider a pretrial motion 

to dismiss an indictment where the government does not dispute the ability of the court to reach 

the motion and proffers, stipulates, or otherwise does not dispute the pertinent facts.” United States 

v. Weaver, 659 F.3d 353, 355 n.* (4th Cir. 2011). The Fourth Circuit does precisely this—

considering, for example, the terms of a plea agreement or a defendant’s prior criminal history—

as a matter of routine. See United States v. Walters, 359 F.3d 340, 342 (4th Cir. 2004) (examining, 

in context of motion to dismiss indictment, whether prior adjudications of juvenile delinquency 

were predicate offenses under 18 U.S.C. § 922(g)(1)); accord United States v. Keuylian, 23 F. 

Supp. 3d 1126, 1127–28 (C.D. Ca. 2014) (dismissing indictment based in part on facts outside the 

indictment that were asserted by the defendant and not disputed by the government); cf. United 

States v. Lay, No. 1:07CR339, 2007 WL 2816208, at **6–7 (N.D. Ohio Sept. 27, 2007) (denying 

motion to dismiss indictment on the basis that the court would be required to make conclusions 

about disputed facts, including whether the defendant lied or misrepresented facts in ways not 

authorized by the PPMs). Moreover, the Fourth Circuit has long recognized that “standard contract 

law” applies in the criminal context, and that courts “construe the terms of the contract the parties 
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have previously signed” as a matter of law. United States v. Jordan, 509 F.3d 191, 195 (4th Cir. 

2007).  

In this case, the investments are governed by PPMs signed by the investors. The indictment 

depends on this, as it explicitly cites the PPMs as the bases for Counts Two and Three, in essence 

effectively incorporating the PPMs by reference. Likewise, the material misrepresentations Mr. 

Davis allegedly made to prospective investors in DCG Commercial Fund and DCG Real Assets 

all expressly relate to promises made in the PPMs. Accordingly, for purposes of this Motion, the 

court may construe the PPMs as a matter of law, without resolving any disputes of fact. Jordan, 

509 F.3d at 195. Where there are no disputes of fact and the facts, even if taken as true, do not 

allege a claim of fraud, the court may conclude that the indictment is insufficient as a matter of 

law. See Weaver, 659 F.3d at 355 n.*. 

DISCUSSION 

I. In Light of the PPMs, Most of the Allegations in the Indictment are not 
Fraudulent as a Matter of Law.  

 
The vast majority of the Government’s fraud allegations refer to statements made in the 

PPMs. But many of these allegations are at odds with the actual deal that the investors made, as 

set forth in the PPMs.  

In short, the allegations in the indictment, when examined in light of the PPMs, simply do 

not show any criminal conduct. These allegations are addressed below: 

1. Statements Regarding Distributions 
 

The indictment alleges:  

¶ 8(E)  That with respect to DCG Commercial Fund, “[d]espite making representations to 
some investors that the fund lacked the liquidity to repay them, Davis did make 
repayments to some investors.” (ECF No. 3, at 5.) 
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¶ 9(E) That with respect to DCG Real Assets, Mr. Davis “represented to some investors 

that the fund would be able to pay monthly distributions”; that he “frequently 
missed these payments or was delinquent on them”; and that he “failed to disclose 
to other investors that some investors received monthly distributions.” (ECF No. 3, 
at 7.) 

 
These allegations, even if true, do not make out any scheme to defraud.  

As an initial matter, the PPMs fully disclosed, and the investors knew, that the investments 

were not liquid and investors were not entitled to receive regular cash distributions. The PPMs 

make clear that the investments in this case, involving commercial real estate loans, natural 

resources, and other real assets, were illiquid and incapable of producing cash proceeds prior to 

sale. The PPMs fully disclose the risks of this type of illiquid investment, including that “[t]here 

can be no assurance that the operations of the Fund will be profitable or that cash from operations 

will be available for distribution to Members.” (PPM RA at 21; see PPM CF at 13.) Further, the 

PPMs state that the Manager did “not anticipate that the Fund will distribute to the Members any 

of the Fund’s cash or other property” during the investment period. (PPM CF at 7; PPM RA at 13.) 

The investors knew that the investments would not produce cash dividends. The indictment does 

not allege that Mr. Davis ever represented to investors that the investments were liquid or that 

investors were entitled to receive distributions.  

On the other hand, the PPMs also made clear that any payments that Mr. Davis did make 

to investors would be entirely in his discretion, pursuant to “side agreements” that were expressly 

noticed and authorized under the PPMs:  

In accordance with common industry practice, the Manager may enter in one or 
more ‘side letters’ or similar agreements with certain Members pursuant to which 
the Manager grants to such Members specific rights, benefits or privileges that are 
not made available to Members generally.  
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(PPM CF at 18; PPM RA at 30.) Further, “[s]uch agreements will be disclosed only to those actual 

or potential Members that have separately negotiated with the Manager for the right to review such 

agreements.” (PPM CF at 18; PPM RA at 30.) Thus, investors were on notice that Mr. Davis had 

authority, in his discretion, to make payments to some investors and not others. More to the point, 

they were on notice that they as investors had the ability to “separately negotiate” with Mr. Davis 

to enter such a side agreement, or to be able to review those side agreements. At most, the 

indictment alleges that Mr. Davis made agreements with certain investors to pay distributions, as 

allowed by the PPMs. There is nothing inconsistent or false about the fund lacking liquidity to 

repay some investors while still being able to pay others under pre-existing side agreements, and 

therefore the allegations in the indictment are insufficient to allege a fraud.  

Further, although the indictment alleges that Mr. Davis “frequently” missed distribution 

payments, this, at worst, is a breach of contract. The indictment never alleges that Mr. Davis 

entered those contracts intending to or knowing that he would not make those payments. As 

explained above, it is well-established that “parties cannot allege or prove fraud solely on the basis 

of a contractual breach—i.e., the common law requires more than simply ‘proof that a promise 

was made and that it was not fulfilled’ to sustain a fraud claim.” Countrywide, 822 F.3d at 658. At 

most, by choosing to honor some financial obligations over others using his business judgment, 

Mr. Davis committed an efficient breach of contract. See id. 

Finally, the allegation that Mr. Davis did not disclose the distribution agreements to the 

rest of the investors simply ignores the plain language of the PPMs. The PPMs, in fact, prohibit 

Mr. Davis from disclosing those agreements to anyone other than the actual investors who 
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negotiated them, as explained above. Accordingly, if Mr. Davis disclosed these agreements to 

other investors, he would be in clear violation of the terms of the PPMs.  

2. Statements Regarding Withdrawals  

The indictment alleges: 

¶ 6(E) That Mr. Davis “avoid[ed] fulfilling [investor] withdrawal requests.” (ECF No. 3 at 
3.) 
 

¶ 6(E) That in order to avoid those requests, Mr. Davis “claimed that the [investors’] 
money was unavailable because the funds were tied up in investments that had 
specific maturity periods.” (ECF No. 3 at 3.) 

 
Again, these allegations do not support any fraud claim. The PPMs put the investors on 

notice that there will be limited cash on hand in these investments, and prohibits them from 

withdrawing funds early to avoid a loss, potentially tanking the investment for everyone else in 

the process. That is the very essence of a high risk, high return investment—the possibility of high 

returns comes with a high risk of loss. Even if an investor feels, with the benefit of hindsight, that 

an investment was “imprudent,” this does not translate into a fraud claim absent allegations of 

“fraudulent intent.”  In re Summit Place, LLC, 298 B.R. 62, 72 (Bankr. W.D.N.C. 2002) (rejecting 

trustee’s argument that mere fact that a transaction appeared to be “imprudent” could support 

fraudulent transfer claim). 

Specifically, the PPMs make clear that investors “will not have the right to withdraw or 

redeem any Interests or withdraw any of their Capital Contributions from the company.” (PPM CF 

at 7; PPM RA at 13.) The indictment does not allege that Mr. Davis promised investors an absolute 

right to withdraw their funds. It is not fraudulent for Mr. Davis to “avoid fulfilling” requests from 

investors when the investors had no right to make such a request in the first place.  

Case 3:16-cr-00312-RJC-DSC   Document 34   Filed 11/28/17   Page 13 of 46



14 
 

Further, the representation that funds were “tied up” in investments with specific maturity 

periods was true and accurate, and the indictment does not claim otherwise. This was no surprise 

to investors, as it was specifically disclosed in the PPMs. As noted above, the investments in this 

case are speculative and illiquid. The PPMs made clear that investors accordingly could not expect 

regular distributions or the withdraw funds at will: with respect to DCG Commercial Fund, 

involving investments in commercial real estate loans, the PPMs disclose that, among other risks, 

the investors’ “inability to withdraw from the Fund materially increases the risk of an investment 

in the Interests because it is not possible to redeem Interests in order to recognize profits or mitigate 

losses before such profits may have been eliminated or such losses significantly accelerated.” 

(PPM CF at 16.) Similarly, with respect to DCG Real Assets, involving investments in land, gold 

mine development, and other natural resources, the PPMs state that the “[e]xploration for and the 

production of minerals is highly speculative and involves greater risk than other businesses,” (PPM 

RA at 23), and “investors must be able to commit their funds for an indefinite period of time.” 

(PPM RA at 26.)   

In short, the investors knew that they were investing in non-liquid assets, and as a natural 

and obvious consequence of that fact, their funds would not be liquid. For this reason, the PPMs 

state, “Investors should be aware that they will be required to bear the financial risks of this 

investment for an indefinite period of time.” (PPM CF at i; PPM RA at i.) In addition, the investors 

knew that the investments were highly risky and speculative. For this reason, the PPMs state, “An 

investor should only invest in the Fund as part of an overall investment strategy and only if the 

investor is able to withstand a total loss of his investment.”  (PPM CF at 13; PPM RA at 20.) 
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3. Prospective Statements Regarding Audits and Accounting Procedures 

The indictment alleges: 

¶ 7(G) That Mr. Davis “frequently failed to make timely payments necessary for the 
business of the fund, such as for payment of property taxes or payments to have 
audits completed.” (ECF No. 3, at 4.) 
 

¶ 8(B)  With respect to DCG Commercial Fund, that Mr. Davis “made false representations 
about the accounting procedures of DCG Commercial Fund.” Mr. Davis “falsely 
represented in the PPM that the fund would be audited on an annual basis,” that 
“audited financial statements would be provided to investors,” and that “investors 
would be furnished with quarterly unaudited financial reports” but these “did not 
regularly occur.” Further, that Mr. Davis “failed to maintain accurate records for 
DCG Commercial Fund to use to determine the outstanding value, if any, held by 
investors in the fund, and Davis failed to have fund assets appraised or 
independently valued.” (ECF No. 3, at 4–5.) 

 
¶ 9(B) With respect to DCG Real Assets, that Mr. Davis “falsely represented to investors 

that DCG Real Assets was or would be audited by certified public accountants and 
that members would receive audited financial statements,” and that “investors 
would be furnished with quarterly unaudited financial reports, when this did not 
regularly occur.” Further, that although Mr. Davis “failed to maintain accurate 
records, Davis did maintain rudimentary records that showed that the investment 
funds were not used to generate value for investors or to purchase tangible assets.” 
(ECF No. 3 at 6.) 

 
In short, the indictment alleges that it was fraudulent for Mr. Davis to represent that the 

fund would provide audits or financial statements, when these did not regularly occur. At most, 

these amount to “no more than allegations of poor and inefficient management of contractual 

duties.” Harrison, 176 F.3d at 789. In Harrison, a False Claims Act case, the Fourth Circuit upheld 

the dismissal of claims similar to the allegations in this case. The plaintiff in Harrison alleged that 

a contractor for the Department of Energy violated its “contractual fiduciary interests to act in the 

DOE’s best interest” by engaging in a scheme to increase costs and fees while knowing or 

recklessly disregarding the facts. Id. at 782. In addition, the plaintiff alleged that the contractor “by 

contract and regulation was required to maintain effective systems of management to safeguard 
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against theft, fraud, and waste and did not do so.” Id. at 783. The Fourth Circuit upheld the 

dismissal of these claims because they amounted to no more than allegations of poor management. 

Id. at 789. Similarly, in this case, the allegations that Mr. Davis failed to complete audits and 

financial statements amount, at most, to an allegation of poor management—an allegation that 

simply is not actionable as fraud.3   

Moreover, the indictment does not allege that Mr. Davis specifically violated any 

provisions of the PPM or that he knew that any statements in the PPMs regarding the Fund’s 

accounting procedures were false at the time they were made. See Countrywide, 822 F.3d at 658 

(explaining that fraud claim requires proof that “at the time a contractual promise was made, the 

promisor had no intent ever to perform the obligation”). Rather, when read together, the provisions 

of the PPMs plainly give notice that expenditures for audits and financial statements are contingent 

on the ability of the Fund, through its investors, to pay for those expenses. The PPMs state that 

investors are responsible for all “operating expenses” of the Fund, including but not limited to 

book-keeping services, legal and accounting fees, taxes and organizational expenses, and other 

office expenses. (PPM CF at 10; PPM RA at 14–16.) In addition, the PPMs provide that investors 

will “indemnify the Manager and its agents, officers, directors, partners, employees, members, 

advisers or consultants for certain claims, losses, damages and expenses arising out of their 

activities on behalf of the Fund,” (PPM CF at 12; PPM RA at 18) and that these “indemnification 

obligations could materially affect the returns to investors.” (PPM CF at 17; PPM RA at 29.) In 

addition, the PPMs provide that “[t]he management and supervision of the Fund is exclusively 

                                                           
3 Moreover, although the indictment conclusorily alleges that the financial records showed “that the 

investment funds were not used to generate value for investors or to purchase tangible assets,” it does not allege any 
facts explaining how the funds did not generate value, and it ignores that the funds generally operated, as explained 
and disclosed in the PPM, by purchasing interests in other corporate entities. This is discussed further below.   
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vested in the Manager” and “Members generally will not have any right to participate in the 

management and supervision of the Fund.” (PPM CF at 3; PPM RA at 4–5, 10, 21.) Finally, the 

PPMs provide notice that the investments are speculative and illiquid and entail substantial risks 

that may affect the fund’s returns and operating capital.  

These provisions put investors on notice that (1) investors were required to indemnify the 

Fund for expenses including audits and financial statements, (2) due to the risks involved, there 

was no guarantee that the Fund would receive sufficient returns to pay these expenses, and (3) the 

Manager, in his discretion, had the authority to manage the Fund’s operations, including 

determining priorities such as payments of expenses.4  

4. Representations of Prior Rate of Return 

In addition, the indictment alleges: 

¶ 6(C)That, as part of the general fraud scheme, Mr. Davis “falsely represented that 
previous investors in Davis entities’ transactions had received an average net 
internal rate of return of 32%, which they had not.” (ECF No. 3, at 3.) 
 

¶ 9(C) That, with respect to DCG Real Assets, Mr. Davis “made false representations in 
the PPM that previous investors in DCG transactions had received an average net 
internal rate of return of 32%. In reality, past investors, including many investors 
in the DCG Commercial Fund, had received no return whatsoever on their 
investments.” (ECF No. 3, at 7.) 

 
These allegations might be on safer grounds than others in the indictment, but for the fact 

that they are inaccurate quotations of the language they purport to cite. For example, the DCG Real 

Assets PPM provides: 

 

                                                           
4 Moreover, the Real Assets PPM explains that no audits were completed for 2009, thus putting investors on 

notice that audits may not be completed in a given year and, if so completed, would be done in a manner consistent 
with the terms of the operating agreement. (PPM RA at 1.)  
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“Past Performance of DCG 
 
  DCG has provided $50 million in gap financing with an estimated 
development cost in excess of $488 million. Of these transactions, 79% 
have been completed and closed. Investors in these DCG transactions have 
received amounts sufficient to generate an average internal rate of return of 
32%.” 
  

(PPM RA at 8.) In a footnote to this section, the PPM provides: “Past performance is no guarantee 

of future results. Actual results may vary. There can be no assurance that the Fund will achieve 

similar results.” (PPM RA at 8.) 

In short, the PPM explains that, of the 79% of transactions closed and completed, the 

average internal rate of return was 32%. An investor would know from this statement that 21% of 

transactions had not been closed and completed. Moreover, this statement is accompanied by an 

explicit disclaimer that “past performance is no guarantee of future results.” Together, these 

statements make clear that, if completed and closed, the outstanding investments potentially could 

affect the overall rate of return. The indictment does not allege that this representation, the one 

actually made in the PPM, including all necessary caveats, is false.  

Further, the indictment alleges that the DCG Real Assets PPM did not disclose that “many 

investors” in the DCG Commercial Fund had not received a return. However, the Commercial 

Fund investments had not yet been closed and completed at the time the statements in the PPM 

were made. Accordingly, because the DCG Commercial Fund investments were not part of the 

79% of investments that had been closed and completed, it was accurate and not misleading for 

the PPM not to include DCG Commercial Fund investments in the prior rate of return.  
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Moreover, even assuming that Mr. Davis had a duty to disclose information regarding the 

DCG Commercial Fund investments, the indictment does not allege any facts or circumstances 

showing that Mr. Davis knew that any representations were false at the time they were made. The 

allegations in the indictment are tantamount to a theory of “fraud by hindsight,” long held 

insufficient to state a claim of fraud. See Hillson Partners Ltd. P'ship v. Adage, Inc., 42 F.3d 204, 

216–18 (4th Cir. 1994) (holding that company did not make material omission where its statements 

regarding past performance were true, statements of optimism regarding future performance did 

not contain any guarantees, and plaintiffs failed to allege any facts showing that company knew 

its predictions were inaccurate at the time they were made). The indictment alleges, essentially, 

that Mr. Davis had a duty to disclose his prediction as to what the rates of return might be for 

investments that had not yet closed and could, in fact, change with varying market conditions. See 

Miyahira v. Vitacost.com, Inc., No. 10-80644-CIV, 2011 WL 13136262, at *12 (S.D. Fla. Dec. 8, 

2011) (dismissing securities fraud claims on basis that plaintiffs “impermissibly rel[ied] on 

hindsight pleading” and failed to specifically allege facts known to the company at the time of the 

prospectus). In addition, the PPMs expressly disclaim any guarantee of future results, and contain 

a lengthy section describing the risks of commercial real estate investments.  

Finally, the indictment likewise omits that the statement of past performance clearly 

identifies DCG’s prior successes as occurring in a different field—gap financing—from the 

proposed investments planned for DCG Real Assets. This substantially reduces the significance of 

the statement, and diminishes the possibility that it could be material. When combined with the 

explicit caveat that this previous success may not correlate with its future performance, the 
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investors were given clear caution that the past performance of the DCG group was not necessarily 

relevant to the outcome of its new investments.  

5. Descriptions of Assets 

The indictment alleges: 

¶ 8(A)(iii) That Mr. Davis “failed to provide investors with written descriptions of the 
investments of DCG Commercial Fund despite agreeing to do so in the PPM.” (ECF 
No. 3, at 4.) 
 

¶ 9(A)(ii) With respect to DCG Real Assets, that Mr. Davis “failed to provide a written 
disclosure of the purported investments of the fund to investors, despite 
representations in the PPM that he would do so.” (ECF No. 3, at 6.) 

 
These allegations simply do not support any inference of fraud. The PPMs, in fact, do not 

contain any provision agreeing to provide written descriptions of the Fund’s assets to investors, 

beyond the information provided in the PPMs and the attached exhibits. The PPMs for both DCG 

Commercial Fund and DCG Real Assets, for example, describe the Funds’ investments and 

provide an attached appendix containing the Funds’ operating agreements with further information 

regarding the investments and other financial information. (See PPM CF at 1–2; PPM RA at 1–6.) 

The indictment does not allege that any further disclosures were promised.5 And in fact, 

the operating agreements for both DCG Commercial Fund and DCG Real Assets state that “no 

Member shall have the right to . . . require the Manager or its Affiliates to disclose the positions 

comprising the Company’s investment portfolio.” (CF Operating Agreement at 24; RA Operating 

Agreement at 25.) The PPMs, moreover, vest the management and supervision of the Fund, 

including the sourcing of investments, exclusively in the Manager, and state that “[t]he Manager, 

                                                           
5 If the allegation is simply that the PPMs stated that a list of investments would be attached, but that the list 

was never provided, then the omission by definition was not material to any investor who signed the PPM knowing 
that there was supposed to be an attachment but who did not ask to see the attachment.  
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in its sole discretion, may cause the Fund to make investments of lesser or greater amounts and 

with different target return profiles and shorter or longer terms.” (PPM CF at 2; PPM RA at 4.)  

For these reasons, there is simply no basis for the allegation in the indictment that Mr. 

Davis “failed” to provide written disclosures of the Fund’s investments.  

6. “Diversion” of Funds to Other Investors 

In addition, the indictment alleges that Mr. Davis “diverted” money from the investment 

funds to other investors:  

¶ 6(C) As part of the general fraud scheme, the indictment alleges, Mr. Davis “diverted 
victim money to other victims to conceal and prolong the scheme, falsely 
characterizing such payments as earnings or return of capital” (ECF No. 3, at 3.);   
 

¶¶ 8(A)(ii), 9(A)(iii) With respect to DCG Commercial Fund and DCG Real Assets, the 
indictment alleges that Mr. Davis used investments in the funds “to pay back earlier 
investors.” (ECF No. 3, at 4, 6.) 
 

These allegations, even if taken as true, do not raise any inference of fraud. As an initial 

matter, it is perfectly legitimate for an investment fund with primarily illiquid assets to solicit new 

investments in order to generate liquidity for the fund. Accordingly, it was within the purposes of 

the PPM for Mr. Davis to solicit new investments in order to create liquidity for the fund’s 

operations. If this were not the case, it is hard to imagine how any fund with primarily illiquid 

assets would operate. In Ashland Inc. v. Morgan Stanley & Co., Inc., 700 F. Supp. 2d 453 

(S.D.N.Y. 2010), for example, a case involving investments in student loan auction rate securities 

(“ARS”) with Morgan Stanley, the funds at issue compensated investors for periods of temporary 

illiquidity following a failed auction by giving the investors a higher “penalty rate” of interest at 

the next auction. Id. at 458. This higher interest rate was designed “to penalize issuers, compensate 

investors for the temporary illiquidity, and create new liquidity by inducing new investors to step 
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in and purchase ARS to benefit from the higher interest rate.” Id. In other words, the purpose of 

the liquidity created by new investors was, in part, to compensate earlier investors for the illiquidity 

they had experienced. The payments to earlier investors, moreover, were characterized as 

“interest.” This liquidity was not only created by new investors; it was also created by Morgan 

Stanley itself, which engaged in extensive market-making by purchasing ARS in order to keep 

liquidity flowing. Id. at 459.  

The plaintiffs in Ashland alleged that Morgan Stanley was engaged in a “Ponzi-type 

scheme” in which it continued its purchase of the securities to cover up the fact that third-party 

demand had dried up, all while knowing that it would “leave Ashland stranded” when it determined 

that purchasing the securities was no longer in its interests. Id. at 468–69. The district court, 

however, dismissed the plaintiffs’ claims, holding that the plaintiffs failed to allege any facts with 

particularity that actually supported that ascribed motivation. The court held that, absent any 

allegation of intent to defraud, it was not a Ponzi scheme for an investment fund to solicit new 

investments for the purpose of creating liquidity to compensate earlier investors. Id.   

Like in Ashland, the indictment does not allege any facts or circumstances showing that 

Mr. Davis’s motivation for soliciting investments was fraudulent. The alleged “Ponzi” motivation, 

moreover, is even more attenuated in this case than in Ashland. In Ashland, Morgan Stanley 

promised that the fund would keep a great deal of liquidity on hand so that investors could continue 

to receive distributions. Id. at 459. In this case, by contrast, the investments were not intended to 

be liquid and, for that exact reason, investors were not entitled to receive regular cash distributions. 

As explained above, the PPMs state that the Manager did “not anticipate that the Fund will 

distribute to the Members any of the Fund’s cash or other property” during the investment period. 
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(PPM CF at 7; PPM RA at 13.) The investors knew, moreover, that the investments were not 

capable of producing cash distributions until an asset was sold. Mr. Davis, then, was not using 

funds to “pay back” investors, because those investors legally were not owed anything.      

Further, as explained above, one of the legitimate purposes for the liquidity generated from 

new investors was to fulfill the terms of side agreements made with a small number of investors. 

Even assuming—without conceding—that Mr. Davis characterized these payments as “earnings,” 

or “returns,” it would not have been fraudulent for him to do so. Until an asset is sold, the Rate of 

Return is not liquid and thus not accessible in cash. Therefore, any distributions must be funded 

from other sources of liquidity. For the same reason, in the Ashland case it was not fraudulent for 

Morgan Stanley to characterize the payments as “interest” even though the liquidity to fund those 

payments came directly from new investors.  Moreover, to the extent a payment was merely 

characterized as a “return of capital,” that only means the pay out was being credited against the 

sum they put in. It is unclear how this description could be inaccurate, let alone fraudulent.  

In sum, the government’s allegation that Mr. Davis “diverted” funds in order to pay earlier 

investors is based on a misunderstanding of the investments as described in the PPMs. The practice 

of making discretionary payments to some investors was, in fact, completely consistent with the 

purpose of the fund and the terms of the PPMs that the investors knowingly agreed to. The 

indictment does not allege that these side agreements were fraudulent in any way or that it was 

illegal for Mr. Davis to enter them. Moreover, it was completely legitimate for Mr. Davis to solicit 

new investments to create liquidity for the operations of the fund, including for the purpose of 

making these discretionary payments. Finally, the allegation that Mr. Davis used the funds to “pay 

back” earlier investors is unfounded, because those investors legally were not owed anything.   
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7. Transfer of Funds to Other Davis Entities 

In addition, the indictment alleges: 

¶ (1)    As part of the general fraud scheme, that Mr. Davis “transferred the majority of 
investor funds to other Davis controlled entities” (ECF No. 3, at 1); 

 
¶ 8(A)(ii) With respect to DCG Commercial Fund, that Mr. Davis used the investments “to 

transfer funds to other Davis entities” (ECF No. 3, at 4); 
 

¶ 9(A)(iii) With respect to DCG Real Assets, that Mr. Davis used the investments “to 
transfer funds to other Davis entities.” (ECF No. 3, at 6.) 

 
Again, these alleged facts do not support a claim of fraud. To the contrary, consistent with 

common industry practice, Mr. Davis held many of his investments in LLCs and paid expenses 

associated with the operations, goals and objectives of the Funds from those LLCs. The PPMs 

generally disclose that Mr. Davis would be purchasing interests in entities as part of the investment 

portfolio. For example, the PPM for DCG Real Assets states that the fund will focus on making 

investments in “operating entities devoted to the acquisition, refinement, and/or distribution of 

precious metals and/or other natural resources,” (PPM RA at 2) (emphasis added) and that “the 

Manager intends that the Fund’s investments will be used to acquire or purchase ownership 

interests, either majority or minority, in operating entities or select real estate projects” (PPM RA 

at 4) (emphasis added).  

In addition, the PPMs provide disclosures that the funds might be dealing with entities 

related to the manager. For example, the PPM for DCG Commercial Fund provides that the 

principals of the fund engage in other investment activities, which may involve “investing in 

investment funds that compete or may compete with the Fund for investment opportunities,” and 

states that these investments may create “conflicts of interest.” (PPM CF at 18.) The PPM for DCG 

Real Assets states that the Manager has made “substantial fixed or contingent financial 
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commitments” in other investments, and that “[t]his factor will give rise to conflicts of interest in 

the event the Manager or one or more of its principals or affiliates are called upon to honor their 

various financial commitment to the Fund at a time when their available assets or access to borrow 

funds precludes them from honoring their financial commitments to both the Fund and any other 

such investments.” (PPM RA at 19–20). In addition, the DCG Real Assets PPM provides the 

Manager “may make or arrange loans for the Fund or render services or goods to the Fund or 

engage in other transactions with the Fund.” (PPM RA at 20.) The indictment does not allege that 

Mr. Davis violated the terms of the PPMs or that further disclosures were required.    

Viewed in this manner, the indictment’s allegation that “very little victim money was 

invested,” is conclusory at best. Out of an alleged $19 million fraud, the indictment alleges that, at 

most, Davis actually used approximately $2 million in funds for personal expenditures. Even 

assuming that the entire $2 million in personal expenditures were inappropriate, an allegation 

addressed below, the indictment has not alleged any factual basis to conclude that the rest of the 

$19 million was misappropriated. The indictment alleges that funds went to inter-entity transfers, 

which, as explained above, is how Mr. Davis held his investments and paid operating expenses, as 

disclosed in the PPMs. Aside from those inter-entity transfers, another alleged improper use for 

the funds was making discretionary payments to some investors, a practice which the PPMs, in 

fact, explicitly authorized. Finally, the indictment alleges that Mr. Davis used investor funds to 

“pay for large administrative and overhead expenses that did not increase value for investors” and 

to “pay business expenses” that did not “relate to the purposes of the fund.” (ECF No. 3, at 1, 4, 

6.) The indictment does not identify what these supposedly excessive expenses were, why they did 

not increase value for investors, or how they did not relate to the “purpose” of the fund. Further, 
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as explained above, the PPMs state that the fund, through its investors, is responsible for paying 

all of the operating costs and expenses of the fund. In short, the scheme to defraud set forth in the 

indictment is completely unsupported by the facts alleged. 

8. Management Fee and Personal Expenditures 

The indictment alleges that Mr. Davis used investor funds for his own personal benefit, 

including: 

¶ 1      That Mr. Davis used the funds “to enrich himself and his family” (ECF No. 3, at 1); 
 

¶ 3    That Davis took more than $2 million, over the course of four years, in personal 
expenditures from investor funds (ECF No. 3, at 1); 

 
¶ 7(C) That Davis diverted investor money “to support his personal lifestyle, which 

included, among other things, paying personal expenses and withdrawing large 
amounts of cash.” (ECF No. 3, at 3.)  

 
In addition, the indictment alleges that Mr. Davis made false representations about his 

management fee: 

¶ 8(C) With respect to DCG Commercial Fund, that “according to the PPM, the 
management fee was 1.5% per year to the fund manager for compensation and 
certain expenses. According to additional information provided by Davis, the 
management fee was suspended for 2008 and 2009.”  But “[i]n reality, Davis 
routinely transferred and used investment funds in excess of the allotted 
management fee for his personal benefit.” (ECF No. 3, at 5.) 
 

¶ 9(D) With respect to DCG Real Assets, that “according to the PPM, the management fee 
was supposed be 0.5% per year to the fund manager for compensation and certain 
expenses. However, Davis failed to assess and withdraw this fee according to 
required procedures, and took compensation well in excess of this allotted amount.” 
(ECF No. 3, at 7.) 

 
¶¶ 10(B)-(C) In addition, with respect to DCG Real Assets, the indictment alleges that Mr. 

Davis used investor funds to make payments to his then-wife. (ECF No. 3, at 8.) 
 

To begin with, the allegations that Mr. Davis “lied” about his management fee misconstrue 

the plain language of the PPMs. Mr. Davis was entitled to a 1.5% management fee for DCG 
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Commercial Fund and .5% management fee for DCG Real Assets, but he was also entitled to 

compensation for a number of other fees and expenses. The PPMs state, moreover, that these other 

fees and expenses do not offset the management fee. For example, under the DCG Commercial 

Fund PPM, Mr. Davis was entitled to the following fees and expenses: 

• Management fee of 1.5% 
 

• Performance allocation fee  
 

• Origination or underwriting fees from issuers in connection with the Fund’s 
investments 

 
• All direct and operating expenses, including but not limited to, legal and 

accounting fees, investment expenses, brokerage commissions, taxes and 
organizational expenses, and office space and expenses.  
 

(PPM CF at 8–10.)  

Under the PPMs for DCG Real Assets, Mr. Davis was entitled to the following fees and 

expenses: 

• Management fee of .5% per year 
 

• Fees for the acquisition, development, construction management, property 
management and leasing of Fund investment properties 

 
• Origination or underwriting fees 

 
• Placement agent fees 

 
• All fees, costs and expenses (including travel expenses) associated with the 

identification, investigation (i.e., due diligence), structuring and negotiation of 
investment opportunities for the fund 

 
• All expenses and costs incurred in maintaining the operation of the fund, including 

legal and accounting expenses, insurance, and litigation expenses, and other 
expenses associated with pursuing, identifying, structuring and negotiating 
investments for the fund 

 
• All expenses and costs associated with the formation and capitalization of the fund 

Case 3:16-cr-00312-RJC-DSC   Document 34   Filed 11/28/17   Page 27 of 46



28 
 

 
(PPM RA at 14–16.)  

The indictment does not acknowledge any of these other plainly authorized fees or 

expenses, much less allege that Mr. Davis took personal expenditures in excess of these fees. 

Moreover, the PPMs provide that the Manager, in his sole discretion, may choose to rebate the 

Performance Allocation and Management fee to affiliates of the Manager or members of the 

Manager’s immediate family. (PPM CF at 10; PPM RA at 15.) Thus, Mr. Davis not only was 

permitted to pay himself through these fees, he was also permitted to pay members of his family 

including his then-wife.  

With respect to Mr. Davis’s personal expenditures, then, the indictment’s allegations are 

unfounded and do not state any facts or circumstances showing a scheme to defraud. The 

indictment alleges that Mr. Davis took expenditures in excess of the management fee, but it fails 

to acknowledge that Mr. Davis was entitled to other fees and expenses and it does not allege that 

he took compensation in excess of those fees and expenses.6  

9. Other Investments 

In addition, the indictment alleges: 

¶ 11(A) That Mr. Davis “fraudulently obtained investments or loans totaling approximately 
$2.3 million associated with H20, LLC . . . . However, Davis did not use all of the 
investments made in H20, LLC for water related purposes.” (ECF No. 3, at 9.) 
 

¶ 11(B) That Mr. Davis “fraudulently received a $1 million investment in 2014 Basalt 
Exploration” and represented to the investor “that his investment was to be used 
solely related to mining.” However, the vast majority of the funds “were 
subsequently used by Davis, without authorization, to purchase properties 

                                                           
6 It is important to note, moreover, that the issue whether Mr. Davis made personal expenditures from the 

Funds in order to avoid paying taxes—an allegation the defense vigorously disputes—is entirely separate from the 
issue whether Mr. Davis’s compensation exceeded what he was entitled to under the PPMs.    
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associated with H20, LLC, which were then purported to be assets of DCG Real 
Assets.” (ECF No. 3, at 9.) 

 

These allegations, even if taken as true, state at most a claim for breach of contract. As 

stated above, it is well-established that “parties cannot allege or prove fraud solely on the basis of 

a contractual breach—i.e., the common law requires more than simply ‘proof that a promise was 

made and that it was not fulfilled’ to sustain a fraud claim.” Countrywide, 822 F.3d at 658.  Further, 

“[a] subsequent breach, although consistent with deceptive intent, is not in and of itself evidence 

of such an intent.” Id. at 660. Even if Mr. Davis breached his contracts “serious[ly], intentional[ly], 

and willful[ly],” such a breach does not constitute fraud absent “an intention not to perform the 

promise when made.” Id. at 661.  

The indictment simply does not allege that Mr. Davis knew that any representations were 

false at the time he made them. It alleges, at most, that after making a contract, Mr. Davis 

“subsequently” used the funds for purposes other than those agreed to by the parties—the very 

definition of a breach of contract. Moreover, merely inserting the word “fraudulent” does not 

elevate a breach of contract into one of fraud. See Curtis, 506 F.2d at 992 (holding that factual 

allegations were insufficient to allege wire fraud claim as a matter of law, and mere “appellations 

of ‘falsity’ did more to confuse than clarify”). 

 

 

 

10. Investment of Additional Funds 

The indictment alleges: 
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¶ 7(F) “To conceal the fraud, Davis falsely advised victims that the victims needed to invest 
additional funds in order to secure the return of their original investment.” (ECF 
No. 3, at 4.) 
 

This allegation simply does not give rise to any fraud claim. The representation that 

investors may need to invest additional funds to secure the return of their investment is accurate, 

and this risk is disclosed fully in the PPMs. Again, the indictment does not allege that Mr. Davis 

ever promised investors that the investments were risk-free or guaranteed. To the contrary, the 

PPMs disclose that these are high-risk investments. Part of the risk of a speculative investment, 

whether in commercial real estate or gold mine exploration, is that factors outside of the control 

of the fund will result in cost overruns and the need for more financing. To this end, the PPM for 

DCG Commercial Fund states: 

• General Risks of Debt Investments - The Fund will be subject to the risks 
generally incident to acquiring and owning subordinate debt investments, 
including borrowers’ uncertainty of cash flow to meet their obligations 
under loans, adverse changes in general economic or local market 
conditions, interest rate fluctuations, changes in real estate, personal 
property and income tax rates and other operating expenses, governmental 
rules and fiscal policies, rent controls and governmental moratoria, acts of 
God (which may result in uninsured losses), risks of terrorist acts and acts 
of war (which may result in uninsured losses) and other factors which are 
beyond the control of the Fund and the Manager. The proceeds from the 
sale or other disposition of the Fund’s investments may be less than the 
outstanding principal amount of such investments.  
 

(PPM CF at 13.)  
 

To this end, the PPM for DCG Real Assets state: 
 

• Mining Operations May Require Additional Capital – The Fund or its 
investments may require additional capital for exploration, construction or 
production of one or more investments or to acquire additional properties. 
The Fund or its investments may be required to hire additional staff. In 
addition, the Fund or its investments may require additional working capital 
to continue to fund operations pending sale of any gold or other metals. Our 
ability to obtain necessary funding for these purposes, in turn, depends upon 
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a number of factors, including the status of the national and worldwide 
economy and the price of gold and other precious metals. Capital markets 
worldwide have been adversely affected by substantial losses by financial 
institutions, in turn caused by investments in asset-backed securities. We 
may not be successful in obtaining the required financing, or if we can 
obtain such financing, such financing may not be on terms that are favorable 
to us. Failure to obtain such additional financing could result in delay or 
indefinite postponement of further exploration or development and the 
possible, partial or total loss of our potential interest in our properties.   

 
(PPM RA at 24.) 

Thus, the PPMs disclose, and the investors knew, that they were investing in speculative 

and illiquid assets. The value of such assets is, by its very nature, entirely theoretical (even if 

grounded in sound analysis) until the assets are actually sold to a willing buyer, resulting in cash 

proceeds. To take a familiar example, your house may have a certain appraisal value, but that value 

does not materialize until you actually sell the house to a willing buyer. Further, you cannot 

withdraw payments you previously made on the house as cash at will. Indeed, you may need to 

make further improvements on the house in order to sell it for the value you think it is worth. 

Although vastly oversimplified, the same concept applies to the investments here, which are 

speculative and, by their nature, require development and other improvements in order to 

maximize their value. Given the nature of these investments, the indictment does not allege any 

facts showing it was fraudulent for Mr. Davis to advise his investors that additional funds may be 

necessary to secure the return of their investment. 

 

 

 

11. Valuation of Return on Investment 
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In addition, the indictment alleges that Mr. Davis “falsely” represented the valuation of the 

investments: 

¶ 1     That Mr. Davis “falsely assured investors that their investments were growing in 
value”; (ECF No. 3, at 1.) 
 

¶ 8(D) With respect to DCG Commercial Fund, that Mr. Davis made “false representations 
to investors that the fund was making money despite lacking the financial 
information to make such a claim.” (ECF No. 3, at 5.) 

 
¶ 8(D)(i) Among these representations, Mr. Davis stated in 2009 that the 
fund “generated a 4.65% yield in the first quarter” and was on track for “an 
18% annual return.”  
 
¶ 8(D)(ii) In April 2012, Mr. Davis told investors that the Fund’s properties 
“could be sold for amount to repay the original loan amount.” 

 
¶ 8(D)(iii) In March 2013, Mr. Davis asserted that investors held “more 
than $2.6 million in interest” in the Fund’s Huntersville properties. Mr. 
Davis also allegedly provided “fraudulent updates” to the IRA custodian. 
(ECF No. 3, at 5.) 

 
¶ 9(F) With respect to DCG Real Assets, that Mr. Davis “made false representations to 

investors that the fund was making money despite lacking the financial information 
to make such a claim,” that he provided the IRA Rollover company “account values 
showing that the investors had realized gains on their investments,” and that in 
updates to investors Mr. Davis “routinely assured investors that their investments 
were growing, despite having no basis to do so.” (ECF No. 3, at 7.) 
 

¶ 9(G) That in a March 22, 2015 update to investors, Mr. Davis “fraudulently suggested 
that the fund held sufficient assets to cover the investments in the fund.” (ECF No. 
3, at 7.) 

 
 Aside from conclusorily alleging that Mr. Davis lacked the financial information to make 

representations regarding the valuation of the assets, the indictment does not allege with any 

specificity how Mr. Davis misrepresented the value of the assets. However, “‘[m]ere conclusory 

allegations to the effect that defendant’s conduct was fraudulent’ are insufficient to state a claim 
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for fraud.” Dye, 2016 WL 427940, at *5 (quoting Segal v. Gordon, 467 F.2d 602, 607 (2d Cir. 

1972)). 

Starting with DCG Commercial Fund, the indictment does not allege any facts or 

circumstances showing that Mr. Davis knowingly made false representations of fact about the 

value of the investments. The PPM for DCG Commercial Fund provides guidance on net asset 

valuation, stating that: 

The value of the Fund’s net assets will be determined as follows: 
 
(A) Investments that are listed on a national securities exchange will be valued at its last 

sale price on the date of determination, or, if the investment is not included in such 
system, at its last sale price on the date which such Investment is traded; 
 

(B) Investments in debt instruments, not in default, will be valued at par value plus the 
amount of any accrued but unpaid interest; 

 
(C) Investments in debt instruments, in default, will be valued at their fair market value, as 

determined by the Manager in good faith; 
 

(D) All other investments will be assigned the value that the Manager in good faith 
determines to reflect the fair market thereof; and 

 
(E) The Manager may use methods of valuing investments other than those set forth herein 

if it believes the alternate method is preferable in determining the fair market value of 
such investments.  

 
Prospective investors should be aware that situations involving uncertainties as to 
the valuation of investments could have an adverse effect on the Fund’s net assets 
if the Manager’s judgment regarding appropriate valuations should prove 
incorrect.  
 

(PPM CF at 9–10) (emphasis added).  

The PPM, then, gives the Manager wide discretion to determine the fair market value of 

assets. The PPM further discloses to investors that the valuation of investments involves 

uncertainties and could prove incorrect. (PPM CF at 10.) The indictment does not allege that Mr. 
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Davis violated this provision of the PPM. The indictment alleges that Mr. Davis provided account 

values that were “false,” but it does not allege facts or circumstances showing that the values were 

actually false or that Mr. Davis knew they were false.  

With respect to DCG Real Assets, moreover, the PPM discloses the risks involved with 

valuation of speculative assets, including that “[t]he marketability and value of the Fund’s real 

property investments will depend on many factors beyond the control of the Fund or the Manager,” 

(PPM RA at 21), and that “[g]old and precious metals prices can be subject to volatile price 

movements.” (PPM RA at 22.) In addition, the PPM discloses that statements “that are not 

historical facts are based on current expectations, estimates, projections and beliefs. Such forward 

looking statements involve known and unknown risks, uncertainties, assumptions and other 

factors.” (PPM RA at 30.) Further, although the indictment alleges that Mr. Davis, in a single video 

update regarding the investments in DCG Real Assets, did not specifically explain the Fund’s 

partial ownership of assets and the existence of lawsuits,7 it does not allege that Mr. Davis at any 

point failed to account for these factors when valuing the assets. 

As the PPMs explain, the valuation of speculative assets is inherently uncertain and 

depends on “numerous future conditions and occurrences, many of them outside of the [fund’s] 

control.” In Re Donald J. Trump Casino Securities Litigation, 793 F. Supp. 543, 556–57 (D. N.J. 

1992); see also United States v. 99, 223.7238 Acres of Land, 2009 WL 10675512, at *18 (D. N.M. 

Dec. 14, 2009) (noting with respect to valuation of mineral estate that assessing the market value 

of a “speculative investment is difficult because there is a high level of uncertainty inherent in 

                                                           
7 In fact, Mr. Davis never represented that the Fund held complete ownership of its assets. As explained 

above, the Funds often operated by purchasing interests in assets or in LLCs that held assets, as explained in the PPMs. 
Moreover, the indictment does not allege that Mr. Davis had any duty to disclose these facts.  
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speculative investments”). In Trump Casino Securities Litigation, the prospectus for the Taj 

Mahal, a hotel/casino owned by the Trump Organization, included appraisals of the Taj Mahal that 

the plaintiffs alleged were fraudulent because they were made without any “reasonable basis.” Id. 

at 556. In addition, the plaintiffs alleged that the prospectus made “false and misleading” 

statements about Donald Trump’s net worth, an estimate of which was based on appraisals of his 

assets. Id. at 565.  

The district court dismissed these claims, noting that the prospectus gave investors “fair 

notice” that the representations related to “speculation as to future events and results, conditioned 

on factors of uncertain resolution, rather than existing factual information.” Id. at 550 n.8. The 

district court rejected the plaintiffs’ theory of “fraud by hindsight,” noting that “Monday morning 

quarterbacking cannot present actionable securities fraud claims.” Id. at 556; see also Dye, 2016 

WL 427940, at *5 (“Mere allegations of ‘fraud by hindsight’ will not satisfy the requirements of 

Rule 9(b) (quoting Harrison, 176 F.3d at 784)). Indeed, “[t]he fact that a projection or estimate 

turned out to be incorrect, standing alone, does not even raise an inference that the statement was 

fraudulent was made.” Trump, 793 F. Supp. at 556 (internal quotation omitted). Further, appraisals 

are “based on estimated values of assets, which may not be realized in the event of liquidation at 

some future date.” Id. at 565.  

Similarly in this case, the mere fact that, in hindsight, Mr. Davis’s valuation of speculative 

assets may have been overly optimistic does not in itself support an inference of fraud. Indeed, by 

investing with Mr. Davis, the investors entrusted him with the authority to make exactly these 

types of judgment calls. Further, the asset valuations are especially speculative given the fund’s 

focus on investments running countercyclical to the overall market, including investments “that 
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have a low correlation to the investment performance of the stock market,” (PPM CF at 1), and 

investments that are “undervalued” and “have significant room for appreciation due to current or 

future macroeconomic events.” (PPM RA at 2.)  

In Trump, the court ruled that the plaintiffs’ allegation that appraisals lacked a “reasonable 

basis,” where the prospectus disclosed that those appraisals were speculative, was insufficient to 

state a fraud claim. For precisely the same reason, the allegation that Mr. Davis “lacked the 

financial information” to make net asset valuations fails as a matter of law. Absent allegations of 

specific facts or circumstances showing that Mr. Davis did not make these judgments in good faith, 

the allegation that Mr. Davis “lacked the financial information” to make these valuations amounts 

to no more than second-guessing his business judgment.   

Finally, if the court does not grant the Motion to dismiss all counts in the indictment related 

to these allegations, Mr. Davis requests in the alternative that the government provide a bill of 

particulars providing specific allegations of facts and circumstances showing that Mr. Davis 

knowingly misrepresented the value of the Fund’s assets. The government is required to allege 

those misrepresentations with particularity so that Mr. Davis can be prepared to defend against 

them.    
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II. Statements in the Indictment which are Immaterial as a Matter of Law 

  Next, Mr. Davis challenges two categories of non-material statements alleged in the 

indictment: (1) statements allegedly made to prospective investors regarding the nature of his 

investments as low risk alternatives to the stock market, and (2) statements allegedly inflating his 

level of education and credentials.   

1. Statements that the Investments were Safe and Low-Risk  

 The government alleges in the indictment that Mr. Davis falsely represented to 

prospective investors that his investments were safe, claiming that they were “low-risk” and a “safe 

alternative to the stock market.” (ECF No. 3, at 1.) With respect to DCG Real Assets, Mr. Davis 

allegedly “falsely promoted” his investments in natural resources as allowing investors to “weather 

and prosper” the crisis of escalating sovereign and personal debt. (ECF No. 3, at 6.)  

 As a matter of law, this type of generic salesmanship is implicitly immaterial and cannot 

rise to the level of fraud. Raab, 4 F.3d at 289 n.1 (holding that this type of “commonplace” 

salesmanship and puffery that “lacks, as a matter of law, the materiality to be actionable.”) In 

Raab, the Fourth Circuit held that a company’s statements that regulatory changes “have created 

a marketplace . . . with an expected annual growth rate of 10% to 30% over the next several years 

and that the company “is poised to carry the growth and success of [the prior year] well into the 

future” were “‘soft,’ ‘puffing’” statements that “lack materiality.” Id. at 289; cf. United States v. 

Godwin, 272 F.3d 659, 666 (4th Cir. 2001) (upholding fraud convictions where “defendants made 

a series of promises to investors that their investments would be risk-free, guaranteed, and would 

earn interest at rates of return up to 300%”).  
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 Mr. Davis’s alleged description of his investments as “low-risk” and capable of helping 

investors weather a financial crisis are even more vague and non-specific than the statements held 

to be non-material by the Fourth Circuit in Raab.  Mr. Davis’s statements, moreover, reflect his 

opinion, shared by many reputable investors,8 that real assets such as land and precious metals are 

more secure investments than stocks or currency due to the possibility of a serious financial crisis. 

Statements about a party’s opinions, “including a ‘maker’s judgment as to quality, value, 

authenticity or similar matters as to which opinions may be expected to differ,’” are not considered 

statements of fact material to a transaction. United States v. Weimert, 819 F.3d 351, 358 (7th Cir. 

2016) (quoting Restatement (Second) of Torts § 538A cmts. b, g)). Put another way, “fraud may 

only be found in expressions of fact which (1) admit of being adjudged true or false in a way that 

(2) admit of empirical verification.” Harrison v. Westinghouse Savannah River Co., 176 F.3d 776, 

792 (4th Cir. 1999) (internal quotation and alterations omitted); see also Longman, 197 F.3d at 

682 (holding that materiality elements requires a “factual statement or omission—that is, one that 

is demonstrable as being true or false”). “Expressions of opinion,” such as generic claims that an 

investment is safe or low-risk, are simply not facts that can verified as true or false. Harrison, 176 

F.3d at 792.  

 Additionally, Mr. Davis’s alleged statements of opinion rely on predictions of 

“uncertain future events,” Raab, 4 F.3d at 290, including the possibility of a financial crisis. 

“[P]rojections of future performance not worded as guarantees are generally not actionable” under 

federal fraud statutes, id. (internal quotation omitted). For these reasons, the alleged statements are 

                                                           
8 See, e.g., Jesse Daley, The Top 4 Investors Investing in Gold, INVESTOPEDIA, Sept. 24, 2016, available at 

http://www.investopedia.com/articles/people/092416/top-4-investors-investing-gold-gld-gdx.asp (describing 
investments in gold of well-known investors, including Stanley Druckenmiller, George Soros, Jeffrey Gundlach and 
John Paulson, based on their forecasting of macroeconomic events). 
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not material and thus not probative of the wire and securities fraud claims under Fed. R. Evid. 403. 

The government’s use of the statements, moreover, would be highly prejudicial to Mr. Davis, as it 

attempts to portray Mr. Davis as a person who recruited at so-called “prepper” events and 

purportedly preyed on investors “wary of government and banking systems.” In essence, the 

government seeks to use these legally immaterial statements not to support any legitimate factual 

case against Mr. Davis, but to bring in controversial and legally irrelevant political beliefs to 

disparage Mr. Davis’s character and to inflame the jury, even though the statements are lacking in 

any representations of material fact. At best, these statements should be stricken from the 

indictment and excluded from evidence—they certainly cannot support charges of fraud.  

2. Mr. Davis’s Statements Regarding his Education and Credentials 

 Finally, Mr. Davis challenges alleged misrepresentations regarding his education and 

credentials. The representations Mr. Davis allegedly made are in fact substantially true, and any 

discrepancies between the alleged representations and the actual truth are so minor that no 

reasonable investor would consider those discrepancies to be material.  

  With respect to Mr. Davis’s educational background, the indictment does not 

specifically allege how, when, where, or to whom Mr. Davis lied, except to state that he 

“fraudulently inflated” his education. In the majority of the PPMs, however, Mr. Davis’s 

biographies do not mention his education at all. For example, Mr. Davis’s biography in the PPM 

for DCG Commercial Fund I, LLC (“PPM CF”), dated November 7, 2008, states the following: 

 Mr. Davis is the founder and Chief Executive Officer of DCG. He began his career 
in 1999 as a financial planner. Mr. Davis founded DCG in 2002. He founded DCG, 
in part, in order to provide his clients with a means of diversifying their investment 
portfolios into asset backed debt investments. Mr. Davis has structured over $50 
million in debt and equity investments in real estate projects. Mr. Davis and his 
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team at DCG have substantial experience in originating, underwriting, structuring 
and managing asset backed debt investments. 
 
 Mr. Davis is a Registered Financial Consultant. He is an active leader in many non-
profit organizations within the Charlotte, North Carolina area and is the founder of 
the DCG Foundation that serves under privileged children in Charlotte, North 
Carolina.  

 
(PPM CF at 3.) It is difficult to imagine that Mr. Davis’s educational attainment, not even 

mentioned in the PPMs, would have been material to investors. 

 The PPM for DCG Real Assets (“PPM RA”) dated February 2, 2011 mentions Mr. 

Davis’s education, and states that “Mr. Davis pursued his Bachelor of Science in Economics at the 

University of North Carolina at Chapel Hill, and later attended the Metropolitan State College of 

Denver for a degree in Personal Financial Planning.” (PPM RA at 7.) These statements are true, 

and the indictment does not allege otherwise.   

 In short, the statements in the PPMs are true. And even if the statements could be said 

to be misleading, the mail and wire fraud statutes “do not cover all behavior which strays from the 

ideal,” nor do they prohibit “all conduct that strikes a court as sharp dealing or unethical conduct.” 

United States v. Colton, 231 F.3d 890, 901 (4th Cir. 2000) (alterations and quotations omitted). 

The question is not whether Mr. Davis’s statements are “indefensible,” Greenhouse, 392 F.3d at 

661, it is whether those statements are material.  

 The Fourth Circuit’s decision in Greenhouse v. MCG Capital Corp. is instructive in that 

regard. In Greenhouse, the Court held that a misrepresentation in a corporation’s public documents 

filed for investors that the CEO held a bachelor’s degree from Syracuse University, when he 

actually dropped out his last semester, was not material because it did not alter the “total mix” of 

information available to investors. Greenhouse, 392 F.3d at 658.  The Court held that it was “not 
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substantially likely that reasonable investors would devalue the stock knowing that [the CEO] 

skipped out on his last year at Syracuse,” id. at 661, and this was so even though the revelation of 

the lie, in fact, caused the company’s stock price to dip sharply, id. at 653. In assessing the 

materiality of the CEO’s lie, the Court imagined “a parallel universe of affairs where the one and 

only thing different was that [the corporation’s] filings made no mention of [the CEO’s] education 

(or, instead, said simply that ‘attended’ Syracuse or ‘studied economics’ there),” and, based on 

this hypothetical, found it “incredible to believe that [the corporation’s] stock would be worth even 

a penny more to a reasonable investor.” Id. at 661. Further, all else being equal, it would not even 

matter to a reasonable investor whether the CEO claimed to have studied economics when he 

actually studied mathematics or psychology. Id. at 661 n.9. Notably, the Court’s examples of 

statements that would not be misleading, such as a statement that a CEO “attended” a college or 

“studied” a subject there, are similar to the statements made in the PPMs that mention Mr. Davis’s 

education—that he “pursued” a degree and “attended” an institution.  

 The Greenhouse Court rejected, moreover, the government’s argument that the CEO’s 

lie was necessarily material simply because it called into question management’s integrity, 

observing that to some extent management’s integrity will always be implicated in a falsehood. Id. 

at 660. A lie about one’s education, however, is distinguishable from concerns “growing from 

actual material facts,” id. at 659, such as overstating earnings, id. (citing Gebhardt v. ConAgra 

Foods, Inc., 335 F.3d 824 (8th Cir. 2003)), failing to disclose prior lawsuits, id. (citing Zell v. 

Intercapital Income Sec., Inc., 675 F.2d 1041 (9th Cir. 1982)), or failing to disclose transfers of 

large sums of money from the company in the company’s registration statements, Zell v. 

Intercapital Income Sec., Inc., 675 F.2d 1041 (9th Cir. 1982)). In short, the government must allege 
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that the actual fact misrepresented “was, in and of itself, material.” Id. at 659. In this case, the fact 

that Mr. Davis attended two colleges was not misrepresented in any respect. And even if it was, 

this fact plainly is not material.  

 As for Mr. Davis’s claim that he was a Registered Financial Consultant, Mr. Davis in 

fact possessed the necessary qualifications for this designation.  A Registered Financial Consultant 

(“RFC”) is a professional designation issued by the International Association of Registered 

Financial Consultants,9 which is a “non-profit professional association” for financial consultants10. 

A RFC is not a degree in itself, but it does require certain educational and work prerequisites. 

Among these requirements, the applicant must have a minimum of four years’ experience as a full-

time practitioner in the field of financial planning or financial services, which Mr. Davis meets 

because he has worked in financial services since 1999. In addition, a RFC can satisfy the 

education requirement by having the proper combination of Securities licenses. Having passed the 

Series 63 Uniform State Securities Agent Law Exam and the Series 6 Investment Company 

Products/Variable Contracts Representative Examination in 1999, a matter of public record, Mr. 

Davis meets the RFC education requirements. Applying the Fourth Circuit’s reasoning in 

Greenhouse, a reasonable investor would not be influenced substantially by a minor paperwork 

discrepancy when Mr. Davis in fact met all the substantive requirements for the RFC designation. 

 In sum, the above statements are not material and thus legally insufficient to allege a fraud 

claim. Indeed, in light of the above analysis, all of the allegations that Mr. Davis made fraudulent 

                                                           
9 See Financial Industry Regulatory Authority, Registered Financial Consultant (RFC) (accessed Oct. 13, 

2017), available at https://www.finra.org/investors/professional-designations/rfc.   
 

10 International Association of Registered Financial Consultants, Who We Are, (accessed Oct. 13, 2017), 
available at https://www.iarfc.org/who-we-are.  
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misrepresentations of fact fail as a matter of law upon scrutiny. The indictment alleges that Mr. 

Davis made a number of misrepresentations to prospective investors, but those allegations are 

either directly contradicted by the language of the PPMs, relate to immaterial facts, or at worst 

make out a claim for breach of contract. Further, the indictment alleges that Mr. Davis “diverted” 

funds, but when the allegations are actually examined, the indictment does not allege any facts or 

circumstances showing that investor funds were used for purposes prohibited by the PPMs. Finally, 

the indictment alleges that, in order to conceal the fraud, Mr. Davis misrepresented the status and 

value of the investments. But the indictment does not allege any facts or circumstances showing 

that there was a fraud to begin with, much less one that Mr. Davis was trying to conceal. Even 

assuming there was a fraudulent scheme, the allegations that Mr. Davis made “lulling” statements 

to conceal such a scheme are conclusory and fail to support any inference of fraud.  

CONCLUSION 

   For the foregoing reasons, the allegations in the indictment fail as a matter of law. Without 

these allegations, the indictment fails to allege the elements of a wire fraud or securities fraud 

claim. Accordingly, Mr. Davis respectfully requests that the Court grant his Motion to Dismiss 

Counts 1-3 of the Indictment with prejudice. 

    Respectfully submitted: 
 
 
      /s/ John Parke Davis                               
    John Parke Davis 
    Peter S. Adolf 
    Federal Public Defender 
    Western District of North Carolina 
    129 West Trade Street, Suite 300 
    Charlotte, NC 28202 
    (704) 374-0720 (phone) 
    (704) 374-0722 (fax) 
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    jp_davis@fd.org 
    peter_adolf@fd.org 
 
      /s/ Caryn Devins                               
    Caryn Devins 
    Research and Writing Attorney 
    Federal Public Defender 
    Western District of North Carolina 
    129 West Trade Street, Suite 300 
    Charlotte, NC 28202 
    (704) 374-0720 (phone) 
    (704) 374-0722 (fax) 
    caryn_devins@fd.org 
 
Date: November 27, 2017 
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CERTIFICATE OF SERVICE 
  
 I hereby certify that on this day, I served a copy of the attached MOTION TO DISMISS 
COUNTS 1-3 OF THE INDICTMENT via electronic filing upon: 
 

Jenny Grus Sugar 
Assistant United States Attorney 
U.S. Attorney’s Office  
227 W. Trade Street  
Suite 1700  
Charlotte, NC 28202 
(704) 338-3111 (phone) 
(704) 338-3101 (phone) 
(704) 227-0197 (fax) 
jenny.sugar@usdoj.gov 

 
    Respectfully submitted: 
 
 
      /s/ John Parke Davis                               
    John Parke Davis 
    Peter Adolf 
    Federal Public Defender 
    Western District of North Carolina 
    129 West Trade Street, Suite 300 
    Charlotte, NC 28202 
    (704) 374-0720 (phone) 
    (704) 374-0722 (fax) 
    jp_davis@fd.org 
 
      /s/ Caryn Devins                               
    Caryn Devins 
    Research and Writing Attorney 
    Federal Public Defender 
    Western District of North Carolina 
    129 West Trade Street, Suite 300 
    Charlotte, NC 28202 
    (704) 374-0720 (phone) 
    (704) 374-0722 (fax) 
    caryn_devins@fd.org 
     
Date: November 27, 2017 
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