
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
CIVIL NO. 3:16-cv-00285 

 
 
SECURITIES AND EXCHANGE COMMISSION ) 
        ) 
    Plaintiff,              ) 
        ) 
v.        ) 
        ) 
RICHARD W. DAVIS, JR.,     ) 
        ) 
    Defendant,                       ) 
and        ) 
        ) 
DCG REAL ASSETS, LLC, et al.,   ) 
        ) 
    Relief Defendants.  ) 
  ______________________________________________ ) 

 
 
 
 
 
 
PLAINTIFF’S MOTION FOR 
ENTRY OF FINAL 
JUDGMENT AS TO 
DEFENDANT AND 
DISMISSAL OF RELIEF 
DEFENDANTS 

 
 Plaintiff Securities and Exchange Commission hereby respectively moves the Court for 

entry of final judgment against Defendant Richard W. Davis, Jr. (“Davis”) and dismissal of 

Relief Defendants DCG Real Assets, LLC; DCG Commercial Fund I, LLC; H20, LLC; DCG 

PMG, LLC; DCG PMF, LLC; Finely Limited, LLC; DCG Funds Underwriting, LLC; DCG ABF 

Management, LLC; DCG Funds Management, LLC; Davis Capital Group, Inc.; Davis Financial, 

Inc.; DCG Partners, LLC; DCG Real Estate Development, LLC; Huntersville Plaza Phase One, 

LLC; Huntersville Plaza Phase Two, LLC; North Lake Business Park, LLC; and Richard Davis 

Enterprises, LLC (collectively, “Relief Defendants”). 

As described further below, the sole remaining issues in this case are the determination of 

a disgorgement and prejudgment interest amount against Davis and the Relief Defendants, and 

the assessment of a civil penalty against Davis.  However, as noted below, in light of 

developments in the companion criminal case and the efforts of the receiver in this case, the SEC 

respectfully requests the Court set a disgorgement and prejudgment interest amount against 
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Davis but then deem that amount satisfied. And the SEC is dismissing its claims for 

disgorgement and prejudgment interest against the Relief Defendants and for a civil penalty 

against Davis.  Accordingly, upon entry of a final judgment on these matters, this case will be 

fully concluded. 

In support of this motion, the SEC shows the Court as follows: 

1. The SEC filed its Complaint on June 2, 2016 (Doc. No. 1), alleging, among other 

things, that Davis violated the registration and antifraud provisions of the federal securities laws 

through his operation of an investment advisory business.  The Complaint seeks permanent 

injunctive relief, disgorgement, prejudgment interest and a civil penalty against Davis, and 

disgorgement and prejudgment interest against the Relief Defendants.  The Complaint also seeks 

the appointment of a receiver over the Relief Defendants. 

2. Through an initial Order on June 8, 2016, and subsequent Orders on August 5, 

2016 and September 22, 2016, the Court appointed A. Cotten Wright as receiver for the Relief 

Defendants.1 

3. At the outset of the litigation, the Court entered a consent judgment against Davis 

that imposed permanent injunctive relief, and ordered that disgorgement, prejudgment interest 

and a civil penalty should be assessed against him, with the amounts to be determined 

subsequently upon motion of the SEC.  See Doc. No. 4. 

4. The receiver has administered the estate throughout this litigation, and recently 

filed her Final Report and Accounting (Doc. No. 294).  Among other things, the receiver has 

reported that (i) Relief Defendants have ceased operations; (ii) the estate has recovered over $2.5 

                                                 
1  The SEC also named DCG Commercial Holdings, LLC and DCG Commercial, LLC as relief defendants in 
this case, and they originally were part of the receivership.  However, through a subsequent final judgment (Doc. 
No. 50), the Court dismissed those entities upon their payment of disgorgement funds to the receiver.  Accordingly, 
neither entity is the subject of the SEC’s instant motion. 
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million in assets; and (iii) approximately $1.5 million has been distributed to investors after 

payment of expenses and fees. 

5. In a companion action in this District, Davis was charged criminally for some of 

the misconduct at issue in this matter.  See US v. Davis, W.D.N.C. No. 3:16-CR-00312-RJC-

DSC.  He pleaded guilty and was sentenced to 90 months in prison.  Criminal Docket No. 65.  

The receiver was appointed special master in the criminal case and was tasked with a 

determination of Davis’ restitution.  By subsequent order, the criminal court set that amount at 

approximately $9.6 million.  Criminal Docket No. 80. 

6. As part of the consent judgment entered against Davis, the Court ordered that in 

connection with the SEC’s motion for disgorgement, prejudgment interest and civil penalties, the 

allegations of the Complaint shall be accepted as and deemed true.  See Doc. No. 4 at § VII. 

7. The Complaint alleges, among other things, that Davis misappropriated at least 

$1.5 million in investor funds toward his own personal expenses.  See Complaint, ¶¶ 35-36.  The 

Complaint also alleges that of the $9.8 million Davis raised from investors, he improperly 

transferred at least $7.7 million to the Relief Defendants.  Id., ¶ 34. 

8. Given that the Court already has found it proper to assess disgorgement and 

prejudgment interest against Davis (see Doc. No. 4 at § VII), all that remains at this juncture is 

the determination of the amounts to be awarded.  The measure of disgorgement against a primary 

defendant like Davis is the amount of his ill-gotten gains received as a result of the misconduct 

in which he engaged; in other words, the amount by which he was unjustly enriched. SEC v. 

Gotchey, Case No. 91-1855, 1992 U.S. App. LEXIS 33647, at *7 (4th Cir. 1992). 

9. Here, as noted above, the total amount of Davis’ ill-gotten gain was $1.5 million.  

After the SEC filed this case, however, the US Supreme Court decided Kokesh v. SEC, 137 S. Ct. 
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1635 (2017).  There, the Supreme Court ruled that any claim for disgorgement brought by the 

SEC must be commenced within 5 years of the time the claim accrues. In the context of 

disgorgement, that would be the time any ill-gotten gains are received.  See id. 

10. Here, because the relevant time period spans 2008-2015, and further because the 

SEC commenced this case on June 2, 2016, the SEC therefore is unable to seek any 

disgorgement received prior to June 2, 2011. 

11. Accordingly, in light of Kokesh and as set forth in more detail in the 

accompanying Declaration of Richard Gregory Lill (filed concurrently herewith), of the $1.5 

million in potential disgorgement from Davis, the SEC may seek only $515,000 – i.e., the 

amount of ill-gotten gains that Davis received after June 2, 2011. Lill Declaration, at ¶ 8.  

Prejudgment interest on that amount is $138,904.63.  Declaration of Patrick R. Costello, at ¶ 5 

(filed concurrently herewith).  Accordingly, the total disgorgement and prejudgment interested 

owed by Davis is $653,904.63.  Id. 

12. Notwithstanding the fact that even after Kokesh a portion of the amounts of 

disgorgement and prejudgment interest are properly recoverable, the SEC is not asking the Court 

to actually assess those amounts against Davis.  Instead, because the receiver’s recoveries in this 

case for the benefit of investors exceed the amount of disgorgement and prejudgment interest for 

which Davis is liable, the SEC submits the Court enter the final judgment amount but then deem 

the same satisfied.2  

13. In addition, because the Relief Defendants have ceased operations as part of the 

receivership, the SEC seeks to dismiss its claims for disgorgement and prejudgment interest 

                                                 
2  Taking Kokesh into account, of the $7.7 million in investor funds that Davis transferred to the Relief 
Defendants, only approximately $6 million was transferred after June 2, 2011. See Lill Declaration, at ¶ 9.  As part 
of her administration of the estate, the receiver marshaled the assets of the Relief Defendants and returned as much 
of the unlawfully transferred investor funds as possible.       
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against them.  And as part of the conclusion of this matter, the SEC also seeks to dismiss its 

claim for a civil penalty against Davis. 

 
WHEREFORE, the SEC respectfully requests entry of final judgment on monetary relief 

against Defendant Richard W. Davis, Jr. and dismissal of the Relief Defendants.  The SEC has 

attached a proposed Final Judgment for the Court’s review and consideration. 

Local Rule 7.1(b) Certification 

Pursuant to Local Rule 7.1(b), the SEC states that because this motion is a dispositive 

motion and further because Davis is unrepresented, consultation was not required. 

 
DATED:  November 10, 2020 

 

Respectfully submitted, 
 
SECURITIES AND EXCHANGE COMMISSION 
 

 By: /s/ Patrick R. Costello 

  Patrick R. Costello (Florida Bar No. 75034) 
Attorney for Plaintiff 
Securities and Exchange Commission 
100 F Street N.E. 
Washington, DC 20549-5985 
Telephone: (202) 551-3982 
Fax: (202) 772-9245 
Email: costellop@sec.gov 

 
 
 
OF COUNSEL: 
 

Christopher R. Mathews (District of Columbia Bar No. 489952) 
Division of Enforcement  
Securities and Exchange Commission 
100 F Street N.E. 
Washington, DC 20549 
Telephone: (202) 551-7000 
Facsimile: (202) 772-9245 
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CERTIFICATE OF SERVICE 
 

I certify that on November 10, 2020, I caused to be served the foregoing PLAINTIFF’S 

MOTION FOR ENTRY OF FINAL JUDGMENT AS TO DEFENDANT AND DISMISSAL OF 

RELIEF DEFENDANTS either by (i) using the CM/ECF system, which will send notification of 

such filing to counsel at the following addresses; or (ii) sending via UPS to those pro se parties 

not yet registered on the CM/ECF system at the following addresses: 

 
Richard W. Davis, Inmate 
Register Number: 33303-058 
FCI Yazoo City Low 
Federal Correctional Institution 
2225 Haley Barbour Parkway 
Yazoo City, MS 39194 
 
 
A. Cotten Wright 
Grier Wright Martinez, PA 
521 E. Morehead St., Suite 440 
Charlotte, NC 28202 
Receiver for Relief Defendants 

 

 
 

/s/ Patrick R. Costello        

        Patrick R. Costello 
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